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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are especial-
ly encouraged to give wide publicity to all documents printed in the Washington State Register.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER

The Register is arranged in the following nine sections:

(a) PREPROPOSAL-includes the Preproposal Statement of Intent that will be used to solicit public comments on a
general area of proposed rule making before the agency files a formal notice.

(b) EXPEDITED REPEAL-includes the Preproposal Statement of Inquiry that lists rules being repealed using the
expedited repeal process. Expedited repeals are not consistently filed and may not appear in every issue of the
register.

(c) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and withdrawals.

(d) EXPEDITED ADOPTION-includes the full text of rules being changed using the expedited adoption process.
Expedited adoptions are not consistently filed and may not appear in every issue of the Register.

(¢) PERMANENT-includes the full text of permanently adopted rules.

() EMERGENCY-includes the full text of emergency rules and rescissions.

(g) MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator notifications,
summaries of attorney general opinions, executive orders and emergency declarations of the governor, rules of the
state Supreme Court, and other miscellaneous documents filed with the code reviser’s office under RCW 34.08.020
and 42.30.075.

(h) TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(i) INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the code re-
viser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the subject mat-
ter, type of filing and the WSR number. The three part number in the heading distinctively identifies each document, and the
last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly and
graphically portrays the current changes to existing rules as follows:

(a) In amendatory sections—
(i)  underlined material is new material;
(i) deleted material is ((lined-out-between-double-parentheses));

(b) Complete new sections are prefaced by the heading NEW SECTION;

(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW) does not
necessarily conform to the style and format conventions described above. The headings of these other types of material have
been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code revis-
er’s office.

4. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency order adopting
them are filed with the code reviser’s office. This effective date may be delayed or advanced and such an effective
date will be noted in the promulgation statement preceding the text of the rule. ’

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the agency.
They remain effective for a maximum of one hundred twenty days from the date of filing.

(c) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

5. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or history of
a document is enclosed in [brackets].



1998 - 1999
DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Issue Distribution First Agency Expedited
Number Closing Dates ! Date Hearing Date 3 Adoption4
Non-OTSand  Non-OTSand  OTS?or
30 p. or more 11 to 29 p. 10 p. max.
For Non-OTS Count 20 For hearing First Agency
Inclusion in - File no later than 12:00 noon - days from - on or after Adoption Date
98 -16 Jul 7,98 Jul 21,98 Aug 5,98 Aug 18, 98 Sep 7,98 Oct 2,98
98 - 17 Jul 22, 98 Aug 5,98 Aug 19, 98 Sep 2, 98 Sep 22, 98 Oct 17,98
98 - 18 Aug 5,98 Aug 19,98 Sep 2, 98 Sep 16, 98 Oct 6, 98 Oct 31, 98
98 -19 Aug 26, 98 Sep 9,98 Sep 23,98 Oct 7,98 Oct 27, 98 Nov 21, 98
98 -20 Sep 9, 98 Sep 23,98 Oct 7, 98 Oct 21, 98 Nov 10, 98 Dec 5, 98
98 -21 Sep 23, 98 Oct 7,98 Oct 21,98 Nov 4,98 Nov 24, 98 Dec 19, 98
98 -22 Oct 7,98 Oct 21, 98 Nov 4,98 Nov 18, 98 Dec 8, 98 Jan 2,99
98 -23 Oct 21, 98 Nov 4, 98 Nov 18,98 Dec 2,98 Dec 22, 98 . Jan 16, 99
98 -24 Nov 4, 98 Nov 18, 98 Dec 2,98 Dec 16, 98 Jan 5,99 Jan 30, 99
99 -01 Nov 25,98 Dec 9, 98 Dec 23,98 Jan 6,99 Jan 26, 99 Feb 20, 99
99 .02 Dec 9, 98 Dec 23, 98 Jan 6, 99 Jan 20, 99 Feb 9, 99 Mar 6, 99
99 -03 Dec 23, 98 Jan 6, 99 Jan 20, 99 Feb 3,99 Feb 23,99 Mar 20, 99
99 - 04 Jan 6,99 Jan 20, 99 Feb 3, 99 Feb 17, 99 Mar 9, 99 Apr 3,99
99 .05 Jan 20, 99 Feb 3, 99 Feb 17,99 Mar 3, 99 Mar 23, 99 Apr 17,99
99 - 06 Feb 3, 99 Feb 17,99 Mar 3, 99 Mar 17, 99 Apr 6,99 May 1, 99
99 -07 Feb 24, 99 Mar 10, 99 Mar 24, 99 Apr7,99 Apr 27,99 May 22,99
99 -08 Mar 10, 99 . Mar 24, 99 . Apr 7,99 Apr 21,99 May 11,99 Jun§, 99 '
99 -09 Mar 24,99 “Apr7,99 Apr 21,99 May 5, 99 May 25, 99 Jun 19, 99
99 -10 Apr 7,99 Apr 21,99 May 5, 99 May 19, 99 Jun 8, 99 Jul 3, 99
99 -11 Apr 21, 99 May 5, 99 May 19, 99 Jun 2,99 Jun 22,99 Jul 17,99
99 .12 May 5, 99 May 19,99 Jun 2,99 Jun 16, 99 Jul 6,99 Jul 31,99
99 -13 May 26, 99 Jun 9,99 Jun 23,99 Jul 7,99 Jul 27,99 Aug 21,99
99 - 14 Jun 9, 99 Jun 23,99 Jul 7,99 Jul 21, 99 Aug 10, 99 Sep 4,99
99 -15 Jun 23, 99 Jul 7,99 Jul 21,99 Aug4, 99 Aug 24,99 Sep 18, 99
99-16 Jul 7,99 Jul21,99 - Aug 4,99 Aug 18,99 Sep 7,99 Oct 2,99
99 -17 Jul 21,99 Aug 4,99 Aug 18,99 Sep 1,99 Sep 21,99 Oct 16, 99
99 .18 Aug 4,99 Aug 18,99 Sep 1,99 Sep 15,99 Oct §, 99 Oct 30, 99
99-19 Aug 25,99 Sep 8, 99 Sep 22,99 Oct 6,99 Oct 26, 99 Nov 20,99
99 -20 Sep 8,99 Sep 22, 99 Oct 6,99 Oct 20, 99 Nov 9, 99 Dec 4,99
99 -21 Sep 22,99 Oct 6, 99 Oct 20, 99 Nov 3,99 Nov 23,99 Dec 18, 99
99 -22 Oct 6,99 Oct 20, 99 Nov 3,99 Nov 17,99 Dec 7, 99 Jan 1,00
99 -23 Oct 20, 99 Nov 3,99 Nov 17,99 Dec 1,99 Dec 21, 99 Jan 15, 00
99 -24 Nov 3, 99 Nov 17,99 Dec 1,99 Dec 15,99 Jan 4, 00 Jan 29, 00

lAll documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see WAC 1-21-
040.

25 filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code reviser’s
office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier non-OTS dates.

3At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These dates
represent the twentieth day after the distribution date of the applicable Register.

4A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No hearing
is required, but the public may file written objections. See RCW 34.05.230, as amended by section 202, chapter 409, Laws of 1997.



REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

‘A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory .
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

‘ Mitigation
In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

’ ‘When is an SBEIS Required?
When: -
The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in.more than twenty percent of all industries or more than ten percent of any one
- industry. . ‘
g When is an SBEIS Not Required?
When:
The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;
There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced -impact); .

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.
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WSR 99-17-009
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed August 5, 1999, 3:41 p.m ]

Subject of Possible Rule Making: Volunteer cooperative
project selection and funding.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 75.08.080, 75.52.050.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: A better selection mecha-
nism and ensuring use of available funding will increase the
effectiveness of the volunteer program.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Dave Gadwa, 600 Capitol Way North,
Olympia, WA 98501-1091, phone (360) 902-2806. Contact
by August 31, 1999. Expected proposal filing September 1,
1999.

August 5, 1999

Evan Jacoby
Rules Coordinator

WSR 99-17-013
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
FISH AND WILDLIFE
[Filed August 6, 1999,2:56 p.m.]

Subject of Possible Rule Making: General rules to gov-
ern the commercial marine fish and shellfish fishery.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 75.08.080. '

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules may be needed to con-
trol marine fish harvest to meet conservation and manage-
ment concerns; require commercial fishery compliance with
the intent of established conservation and sanctuary zones;
and improve the implementing language governing the shell-
fish harvest log book requirements.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Morris Barker, Marine Resources
Division Manager, 600 Capitol Way North, Olympia, WA
98501-1091, phone (360) 902-2826, fax (360) 902-2944.

WSR 99-17-024

Contact by November 2, 1999. Proposal filing expected to be
November 3, 1999.

August 6, 1999

Evan Jacoby

Rules Coordinator

WSR 99-17-016
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed August 6, 1999, 3:03 p.m.]

Subject of Possible Rule Making: Creating implement-
ing rules for the sea urchin and sea cucumber commercial
dive fisheries license bill. Creating implementing rules for
the shift of the Puget Sound emerging commercial shrimp
fisheries to a limited entry fishery along with such other
requirements necessary for the management of the fishery.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 75.08.080 and ESHB 2107 and E2SSB 5658.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Required by legislative
action.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Morris Barker, Marine Resources
Division Manager, 600 Capitol Way North, Olympia, WA
98501-1091, phone (360) 902-2826, fax (360) 902-2944.
Contact by November 2, 1999. Proposal filing expected to be
November 3, 1999.

August 6, 1999
Evan Jacoby
Rules Coordinator

WSR 99-17-024
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed August 10, 1999, 11:01 a.m.}

Subject of Possible Rule Making: Amendments to WAC
388-290-400, 388-290-525, 388-290-850, 388-290-920, 388-
290-950, and related sections in chapter 388-290 WAC,
Working connections child care (WCCC), as well as possible
new rules in chapter 388-290 WAC. '

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.13.0903, Public Law 104-193,
Sections 407 and 605, and 45 C.F.R. Parts 98 and 99 (Child
Care and Development Fund Rule).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To modify currently existing

Preproposal

PREPROPOSAL
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WSR 99-17-027

rules on WCCC overpayments, family composition, applica-
tion effective dates and processing time, lump sum payments,
and related topics.

Other Federal and State Agencies that Regulate this Sub-
Jject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Through regular
meetings and review drafts, DSHS includes the following
stakeholders in the rule-making process: Childcare advo-
cates, CSO staff, and other state providers.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Roger Long, Program Manager,
Department of Social and Health Services, WorkFirst Divi-
sion, P.O. Box 45480, Olympia, WA 98504, phone (360)
413-3259, fax (360) 413-3482, TTY (360) 413-3001, e-mail
longrv@dshs.wa.gov.

August 10, 1999

Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

WSR 99-17-027
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed August 10, 1999, 4:22 p.m ]

Subject of Possible Rule Making: Amend WAC 308-
400-030 to include standard filing forms definition. Amend
WAC 308-400-095 to establish nonstandard forms fee in
rule.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 62A.9-409, 60.11.040, 60.68.035.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The UCC program needs to
move to standard forms so that it can move forward and use
current technology to meet the requirements of proposed
changes to Article 9, reduce repetitive processes, allow for
electronic filing and the electronic payment of filing fees. A
nonstandard form fee needs to be established so that custom-
ers using nonstandard forms will pay a fee commensurate
with the increased handling these forms will require.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jon Donnellan, Administrator, Uni-
form Commercial Code, Department of Licensing, P.O. Box
9660, Olympia, WA 98504, phone (360) 586-4905, fax (360)
664-2550.

August 9, 1999
Jon Donnellan
Administrator

Preproposal

Washington State Register, Issue 99-17

WSR 99-17-033
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed August 11, 1999, 3:58 p.m.}

Subject of Possible Rule Making: Catch reporting rules
and conforming department identification.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 75.08.080.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Require accounting for crab
delivered but not retained in order to improve allocation
between competing interests. Housekeeping changes to con-
form department identification.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Morris Barker, 600 Capitol Way
North, Olympia, WA 98501-1091, phone (360) 902-2826,
fax (360) 902-2944. Contact by November 2, 1999,
Expected proposal filing November 3, 1999.

August 11, 1999
Evan Jacoby
Rules Coordinator

WSR 99-17-036
PREPROPOSAL STATEMENT OF INQUIRY
THE EVERGREEN STATE COLLEGE
[Filed August 12, 1999, 9:13 a.m.]

Subject of Possible Rule Making: Parking fees at The
Evergreen State College.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.40.120(12).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: An increase in parking fees
is needed in order to provide lot maintenance and additional
parking spaces as the college adds new buildings, which will
require the construction of parking spaces.

Process for Developing New Rule: On-campus consul-
tation, consensus building consistent with normal institu-
tional practices.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Art Costantino, Vice-President for Stu-
dent Affairs and Interim Vice-President for College
Advancement, The Evergreen State College, Library Build-
ing, Room 3236, Olympia, Washington 98505, (360) 866-
6000 ext. 6296, fax (360) 866-6823.

August 9, 1999
D. Lee Hoemann

Rules Coordinator
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WSR 99-17-038
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed August 12, 1999, 12:51 p.m.]

Subject of Possible Rule Making: Miscellaneous gam-
bling rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Housekeeping changes to
cure reviser’s notes and correct grammar.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ben Bishop, Deputy Director, P.O.
Box 42400, Olympia, WA 98504-2400, (360) 438-7640;
Sherri Winslow, Deputy Director, P.O. Box 42400, Olympia,
WA 98504-2400, (360) 438-7654 ext. 301; or Susan Arland,
Rules Coordinator, P.O. Box 42400, Olympia, WA 98504-
2400, (360) 438-7654 ext. 374.

. Meetings at Cavanaughs at Yakima Center, 607 East
Yakima Avenue, Yakima, WA 98901, (509) 248-5900, on
September 9 and 10, 1999; and at the Shilo Inn, 707 Ocean
Shores Boulevard, Ocean Shores, WA 98569, (360) 489-
4600, on October 14 and 15, 1999; and at Port Ludlow Con-
ference Center, 9483 Oak Bay Road, Port Ludlow, WA,
(360) 437-2222, on November 18 and 19, 1999. -

August 12, 1999
Susan Arland

- Rules Coordinator

Negotiated rule

WSR 99-17-041
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed August 12, 1999, 2:12 p.m.]

Subject of Possible Rule Making: Marine preserve and
conservation area boundaries.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 75.08.080.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Certain boundaries have
been described using physical objects (such as a boundary
circumscribing a net pen), and some of these physical objects
have been moved or otherwise the boundary is not adequately
described. Use of a more readily identifiable object or loca-
tion would afford surety to users of the location of the marine
preserve or conservation area.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: ‘None.

Process for Developing New Rule: Agency study.

WSR 99-17-053

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary Lou Mills, 600 Capitol Way,
Olympia, WA 98501-1091, phone (360) 902-2834, fax (902)
2944 [(360) 902-2944]. Contact by November 2, 1999.
Expected proposal filing November 3, 1999.

: Evan Jacoby
Rules Coordinator

WSR 99-17-053
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Children’s Administration)

{Filed August 13, 1999, 11:35 am.]

Subject of Possible Rule Making: Chapter 388-24 WAC
describes eligibility and other factors related to the aid to
families with dependent children—Foster care (AFDCFC)
program. This program has been changed to the temporary
assistance to needy families program. The department will
repeal these rules and incorporate needed sections into the
rules on the foster care program. Changes will reflect princi-
ples of clear rule writing. The entire chapter is proposed for
repeal with the provisions of WAC 388-24-2430 moved to a
more appropriate chapter of WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.13.031, 74.04.050, 74.04.055.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rules are proposed [to]
repeal out-of-date rules and to conform rules to clear writing
standards per Executive Order 97-02.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Health and Human
Services (HHS) regulates aspects of out-of-home care and
provides some financial assistance to the state through Title
IV-B and Title IV-E of the Social Security Act.

Process for Developing New Rule: The Children's
Administration, with input from the Attorney General's
Office, will convene a work group consisting of department
staff, assistant attorneys general, and stakeholders, including
foster parents and their representatives to participate with
Children's Administration in the review and development of
revised rules for foster care. These rules proposed for repeal
will be included in those discussions. Any revisions will be
distributed generally for review and comment before finaliza-
tion.

Interested parties can participate in the decision to adopt
the new rule and formuiation of the proposed rule before pub-
lication. Interested parties may ask to participate in the stake-
holder work group that will work with staff to develop the
rules by contacting Jill Montgomery, Confidential Secretary
to the Director, Division of Program and Policy Develop-
ment, at (360) 902-7913 or e-mail MONJ300@dshs.wa.gov.
In addition, interested parties may provide recommendations
for inclusion in the proposed rule. They may review and
comment on the proposed rules in writing, by electronic mail,

Preproposal
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WSR 99-17-054

or by telephone. They may participate in and offer testimony
in public hearings that will be scheduled for the purpose of
soliciting comments on the proposed rules.

August 11, 1999
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

WSR 99-17-054
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Children’s Administration)
{Filed August 13, 1999, 11:36 a.m.]

Subject of Possible Rule Making: Revisions to and
repeal of existing rules and new sections to update rules relat-
ing to social services for families and children, including
child protective services, foster care, adoption services,
homemaker services, and family reconciliation services. And
also to reflect principles of clear rule writing. Rules proposed
for revision may include, but are not limited to, WAC 388-
15-130, 388-15-132, 388-15-134, 388-15-150, 388-15-160,
388-15-220, and 388-15-570.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.13.031, 74.04.050, 74.04.055.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rules are proposed to
update program standards, update or repeal out-of-date rules,
and conform rules to clear writing standards per Executive
Order 97-02.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: The department will offer HHS, Region 10, staff the
opportunity to participate in a stakeholder group to work on
revising and repealing these rules and will provide proposed
rules for review and comment.

Process for Developing New Rule: The Children’s
Administration, with input from the Attorney General's
Office, will convene a work group consisting of department
staff, assistant attorneys general, and stakeholders, including
foster parents and their representatives to participate with
Children’s Administration in the review and development of
revised rules. These draft rules will be distributed generally
for review and comment before finalization.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Interested parties may ask to participate in the stake-
holder work group that will work with staff to develop the
rules by contacting Jill Montgomery, Confidential Secretary
to the Director, Division of Program and Policy Develop-
ment, at (360) 902-7913, or e-mail MONIJ300@dshs.wa.gov.
In addition, interested parties may provide recommendations
for inclusion in the proposed rule. They may review and
comment on the proposed rules in writing, by electronic mail,
or by telephone. They may participate in and offer testimony
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in public hearings that will be scheduled for the purpose of
soliciting comments on the proposed rules.

August 11, 1999

Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

WSR 99-17-055
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Children’s Administration)

[Filed August 13, 1999, 11:37 a.m.]

Subject of Possible Rule Making: Revisions to existing
rules and possible new rules to update licensing fees for child
day care and to provide waivers for child residential pro-
grams and to reflect principles of clear rule writing. Rules
proposed for revision may include, but are not limited to,
WAC 440-44-025 and 440-44-026.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.20B.110.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The review is [to] assess pos-
sible need for revision to existing rules and to consider writ-
ing rules clearly waiving payment of fees for licensees pro-
viding residential out-of-home care to children and to con-
form rules to clear writing standards per Executive Order 97-
02.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Health and Human
Services (HHS) regulates aspects of out-of-home care and
provides some financial assistance to the state through Title
IV-B and Title IV-E of the Social Security Act. The depart-
ment will offer HHS, Region 10, staff the opportunity to par-
ticipate in a stakeholder group to work on revising these rules
and other rules related to child welfare services and out-of-
home care and will provide proposed rules for review and
comment.

Process for Developing New Rule: The Children’s
Administration, with input from the Attorney General’s
Office, will convene a work group consisting of department
staff, assistant attorneys general, and stakeholders, including
foster parents and their representatives to participate with
Children’s Administration in the review and development of
revised rules. These draft rules will be distributed generally
for review and comment before finalization.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Interested parties may ask to participate in the stake-
holder work group that will work with staff to develop the
rules by contacting Jill Montgomery, Confidential Secretary
to the Director, Division of Program and Policy Develop-
ment, at (360) 902-7913 or e-mail MONIJ300@dshs.wa.gov.
In addition, interested parties may provide recommendations
for inclusion in the proposed rule. They may review and
comment on the proposed rules in writing, by electronic mail,
or by telephone. They may participate in and offer testimony
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in public hearings that will be scheduled for the purpose of

August 10, 1999
Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

WSR 99-17-056
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Children’s Administration)
(Filed August 13, 1999, 11:38 a.m.]

Subject of Possible Rule Making: Revisions to existing
rules to update standards for Children’s Administration’s
Office of Constituent Relations and to reflect principles of
clear rule writing. Rules proposed for revision may include,
but are not limited to, WAC 388-74-010 and 388-74-030.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.13.045.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rules are proposed to
update standards for the Children’s Administration’s Office of
Constituent Relations and to conform rules to clear writing
standards per Executive Order 97-02.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Health and Human
Services (HHS) regulates aspects of out-of-home care and
other services and provides some financial assistance to the
state through Title IV-B and Title IV-E of the Social Security
Act. The department will offer HHS, Region 10, staff the
opportunity to participate in a stakeholder group to work on
revising and repealing these rules and will provide proposed
rules for review and comment.

Process for Developing New Rule: The Children’s
Administration, with input from the Attorney General’s
Office, will convene a work group consisting of department
staff, assistant attorneys general, and stakeholders, including
foster parents and their representatives to participate with
Children’s Administration in the review and development of
revised rules. These draft rules will be distributed generally
for review and comment before finalization.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Interested parties may ask to participate in the stake-
holder work group that will work with staff to develop the
rules by contacting Jill Montgomery, Confidential Secretary
to the Director, Division of Program and Policy Develop-
ment, at (360) 902-7913 or e-mail MONJ300@dshs.wa.gov.
In addition, interested parties may provide recommendations
for inclusion in the proposed rule. They may review and
comment on the proposed rules in writing, by electronic mail,
or by telephone. They may participate in and offer testimony

WSR 99-17-057

in public hearings that will be scheduled for the purpose of
soliciting comments on the proposed rules.

August 10, 1999

Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

WSR 99-17-057
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Children’s Administration)
[Filed August 13, 1999, 11:40 a.m.]

Subject of Possible Rule Making: Review and revisions
to existing rules and new sections as necessary (o update the
chapter governing the domestic violence perpetrator treat-
ment program and to reflect principles of clear rule writing.
Rules proposed for revision may include, chapter 388-60
WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 26.50.150.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rules are proposed to
update domestic violence perpetrator treatment program
standards and to conform rules to clear writing standards per
Executive Order 97-02.

Process for Developing New Rule: The Children’s
Administration, with input from the Attorney General’s
Office, will convene a work group consisting of department

staff, assistant attorneys general, and stakeholders, including -

perpetrator treatment provides to participate with Children’s
Administration in the review and development of revised
rules. These draft rules will be distributed generally for
review and comment before finalization.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Interested parties may ask to participate in the stake-
holder work group that will work with staff to develop the
rules by contacting Jill Montgomery, Confidential Secretary
to the Director, Division of Program and Policy Develop-
ment, at (360) 902-7913 or e-mail MONJ300@dshs.wa.gov.
In addition, interested parties may provide recommendations
for inclusion in the proposed rule. They may review and
comment on the proposed rules in writing, by electronic mail,
or by telephone. They may participate in and offer testimony
in public hearings that will be scheduled for the purpose of
soliciting comments on the proposed rules.

August 10, 1999
Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit
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WSR 99-17-058
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Children’s Administration)
[Filed August 13, 1999, 11:41 a.m.]

Subject of Possible Rule Making: Revisions to existing
rules to update requirements for shelters for victims of
domestic violence and to reflect principles of clear rule writ-
ing. Rules proposed for revision may include, but are not
limited to, WAC 248-554-001, 248-554-005, 248-554-010,
248-554-015, 248-554-018, 248-554-020, and 248-554-030.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 70.123.030, 70.123.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rules are proposed to
update standards for shelters for victims of domestic violence
and conform rules to clear writing standards per Executive
Order 97-02.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: We will consult with the Department of Health and
individuals or groups having experience and knowledge of
the problems of victims of domestic violence in the review
and revision of these rules.

Process for Developing New Rule: The Children’s
Administration, with input from the Attorney General’s
Office, will convene a work group consisting of department
staff, assistant attorneys general, and stakeholders, including
providers of services to victims of domestic violence to par-
ticipate with Children’s Administration in the review and
development of revised rules. These draft rules will be dis-
tributed generally for review and comment before finaliza-
tion.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Interested parties may ask to participate in the stake-
holder work group that will work with staff to develop the
rules by contacting Jill Montgomery, Confidential Secretary
to the Director, Division of Program and Policy Develop-
ment, at (360) 902-7913 or e-mail MONJ300@dshs.wa.gov.
In addition, interested parties may provide recommendations
for inclusion in the proposed rule. They may review and
comment on the proposed rules in writing, by electronic mail,
or by telephone. They may participate in and offer testimony
in public hearings that will be scheduled for the purpose of
soliciting comments on the proposed rules.

August 10, 1999
Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

Preproposal
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WSR 99-17-065
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed August 13, 1999, 1:51 p.m ]

Subject of Possible Rule Making: Recreational fishing
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 75.08.080.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Ocean Shores Boat
Basin has a net pen program that can offer recreational oppor-
tunity.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, 600 Capitol Way North,
Olympia, WA 98501-1091, phone (360) 902-2651, fax 902-
2944. Contact by November 2, 1999, Expected proposal fil-
ing November 3, 1999.

August 13, 1999
Evan Jacoby
Rules Coordinator

WSR 99-17-076
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
(Surgical Technology Program)
[Filed August 13, 1999, 4:41 p.m.)

Subject of Possible Rule Making: Chapter 335, Laws of
1999 became effective July 25, 1999. This legislation estab-
lishes a new profession called surgical technologists under
the secretary, Department of Health. This profession will be
registered by the secretary. The rules will address application
requirements, application appeal procedures, renewal cycle
and all applicable fees.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 335, Laws of 1999,

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rules will address appli-
cation requirements, application appeal procedures, renewal
cycle and all applicable fees.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: None. '

Process for Developing New Rule: The department will
hold two open rules writing workshops to work with students,
surgical technologists, schools and facilities who employ sur-
gical technologists. Following the workshops a public rules
hearing will be held to take additional input. All persons on
the interested persons mailing list, schools and targeted facil-
ities will be contacted to participate in this open public pro-
cess.
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Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Kendra Pitzler, Program Manager,
Department of Health, P.O. Box 47864, Olympia, WA
98504, phone (360) 236-4723, fax (360) 236-4738.

August 13, 1999
M.C. Selecky

Secretary

WSR 99-17-079
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF TRANSPORTATION
[Filed August 16, 1999, 10:38 a.m.]

Subject of Possible Rule Making: Amendment to High-
way Advertising Control Act, chapter 468-66 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 47.42 RCW, RCW 47.42.060.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Defines new "certification
process” by incorporating into chapter 468-66 WAC, the pro-
visions of SB 5832 of the 56th legislature, 1999 regular ses-
sion. Amends additional sections of chapter 468-66 WAC, to
clarify provisions of additional rules.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: There are no other federal or state agencies that regulate
highway advertising control on state highways.

Process for Developing New Rule: Negotiated rule
making and negotiations and agreements coordinated with
Federal Highway Administration, Washington State Qutdoor
Advertising Association and the Department of Transporta-
tion.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Toby D. Rickman, State Traffic Engi-
neer, Washington State Department of Transportation, P.O.
Box 47344, Olympia, WA 98504-7344, phone (360) 705-
7280, fax (360) 705-6826.

August 16, 1999
Gerald E. Smith

Deputy Secretary, Operations

WSR 99-17-080
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF ECOLOGY
[Order 99-02—Filed August 16, 1999, 2:25 p.m.]

Subject of Possible Rule Making: Consolidation, clarifi-
cation, and repeal of new source review for criteria and toxic
air pollutants currently in chapters 173-400 and 173-460
WAC, into new chapter 173-465 WAC. Incidental changes
to chapters 173-400, 173-401, 173-405, 173-410, 173-415,
173-434, 173-490, and 173-491 WAC. Adoption of de mini-
mis exemptions levels for toxic air pollutants. Adoption of

WSR 99-17-081

new control technology requirements. Modification of small
quantity emission rates. Routine update of ASILs.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 70.94.331 (2)(c) and 70.94.152.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: WAC 173-400-1 10(S) pro-
vides that de minimis exemption levels for toxic air pollutants
are specified in chapter 173-460 WAC, but they are not. This
amendment would establish these de minimis levels in chap-
ter 173-460 WAC. Developments in control technology
should be reflected in the regulations. Clarifications will
make the rule easier to follow and administer.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The 1990 amendments to the federal Clean Air Act
established numerous requirements for a nationwide strategy
for reducing toxic air pollution; many of the requirements are
to be implemented by state and local authorities upon receiv-
ing approval from the EPA.

Process for Developing New Rule: Following APA pro-
cedures.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Steve Cross, P.O. Box 47600, Olym-
pia, WA 98504-7600, (360) 407-6875, stcr461 @ecy.wa.gov,
http://www.wa.gov/ecology/leg/nsr_intro.html.

August 9, 1999
Mary Burg
Program Manager

WSR 99-17-081
PREPROPOSAL STATEMENT OF INQUIRY
GROWTH MANAGEMENT
HEARINGS BOARDS
[Filed August 16,1999, 3:14 pm/]

Subject of Possible Rule Making: From time to time, the
Joint Boards (Central Puget Sound, Western and Eastern)
need to amend their rules of practice and procedure to reflect
changes in the law and practice.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 36.70A.270(7).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The boards’ rules were last
revised in January of 1998. Several sections of the WACs
can be streamlined and clarified.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The boards are quasi-judicial boards, the WACs govern
only the boards’ practice and procedure.

Process for Developing New Rule: Draft rules amend-
ments developed jointly by the boards based on experiences
and issues raised by participants in the review process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ed McGuire, Central Puget Sound
Growth Management Hearings Board, 1215 Fourth Avenue,

Preproposal
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Suite 322, Financial Center, Seattle, WA 98161-1001, phone

(206) 389-2625, fax (206) 389-2588, e-mail CPS@GMA-
BOARDS.WA.GOV.

August 16, 1999

E.G. McGuire

Board Member

Rules Coordinator

WSR 99-17-087
PREPROPOSAL STATEMENT OF INQUIRY
WASHINGTON STATE PATROL
[Filed August 17, 1999, 9:36 a.m.]

Subject of Possible Rule Making: Amends WAC 446-
30-010 Purpose.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.12.330.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Update WAC to state the
correct RCW.

Other Federal and State Agencies that Regulate this Sub-
Jject and the Process Coordinating the Rule with These Agen-
cies: Department of Licensing, agency study.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ms. Carol Morton, Washington State
Patrol, P.O. Box 42635, Olympia, WA 98504, phone (360)
412-8934, fax (360) 493-9090.

August 9, 1999
Annette M. Sandberg
Chief

WSR 99-17-097
PREPROPOSAL STATEMENT OF INQUIRY
LIQUOR CONTROL BOARD
[Filed August 17, 1999, 12:24 p.m.]

Subject of Possible Rule Making: Advertising regula-
tions for liquor licensees, chapter 314-52 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 66.08.030, 66.08.060, 66.04.010, 55.28.010
[66.28.010], 66.28.40 [66.28.040], 66.28.110, 66.28.120,
66.28.160, 66.44.120, 66.44.200, and 66.44.270.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Liquor Control Board is
currently undergoing a review of all of its rules to make them
clear and usable, per Governor Locke’s Executive Order 97-
02. This notice concerns the board’s intent to review its rules
that outline advertising guidelines for liquor licensees.

Process for Developing New Rule: Input from retail lic-
ensees, local governments, and other interested parties will
be obtained through series of notices and at least one public
hearing.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-

Preproposal
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lication by contacting Teresa Berntsen, Rules Coordinator,

P.O. Box 43080, Olympia, WA 98504-3080, (360) 664-1648,
fax (360) 704-4920, e-mail teb@liq.wa.gov.

August 13, 1999

Eugene Prince

Chair

WSR 99-17-104
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed August 18, 1999, 9:03 a.m.)

Subject of Possible Rule Making: To place additional
noxious weed species on, and to otherwise modify, the exist-
ing noxious weed seed and plant quarantine lists, chapter 16-
752 WAC, and to review and update provisions of this rule.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapters 17.10 and 17.24 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Amendment of the existing
noxious weed seed and plant quarantine rule was requested
by the Washington State Noxious Weed Control Board and
the Washington State Weed Coordinators Association. The
existing rule lists those noxious weed species which are
attractive (i.e. pretty flowers or foliage) for nursery sale.
However, the current trend towards unusual herbs, medicinal
plants, and other, lesser known species has made expansion
of the quarantine list desirable, since formerly unavailable,
invasive noxious species are now entering distribution chan-
nels. The quarantine is intended to prevent the introduction
and spread of these species in this state.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Agriculture (USDA)
APHIS regulates a small number of species under the federal
noxious weed regulations. However, the federal list is
mainly intended to apply to international shipment, and the
federal agency is not usually active in interstate or intrastate
noxious weed regulation. The state office of USDA APHIS
will be notified. The Washington State Noxious Weed Con-
trol Board establishes the state noxious weed list under
authority of chapter 17.10 RCW. It requested changes in
Washington State Department of Agriculture quarantine
rules to complement its own and the county noxious weed
boards’ efforts.

Process for Developing New Rule: The Washington
State Noxious Weed Control Board and the Washington State
Weed Coordinators Association have requested the changes
to this rule. Representatives of the Washington State Depart-
ment of Agriculture discuss options for specific provisions of
the proposal with the board, county agencies, and stakehold-
ers such as the Nursery Advisory Board, and then publish the
rule proposal.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary A. Martin Toohey, Assistant
Director, Washington State Department of Agriculture, Lab-
oratory Services Division, P.O. Box 42560, Olympia, WA
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98504-2560, phone (360) 902-1907, fax (360) 902-2094;

and/or Lisa Lantz, Executive Director, Washington State

Noxious Weed Control Board, 1851 South Central Place,

Suite 211, Kent, WA 98031-7507, phone (253) 872-2972, fax
(253) 872-6320.

August 18, 1999

Mary A. Martin Toohey

Assistant Director

WSR 99-17-105
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed August 18, 1999, 9:04 a.m.]

Subject of Possible Rule Making: To place additional
aquatic weed species on the existing aquatic weed quarantine
list, WAC 16-752-500 through 16-752-590 Noxious weed
control/wetland and aquatic weed quarantine, and to review
and update provisions of this rule.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapters 17.10 and 17.24 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Amendment of the existing
wetland and aquatic weed quarantine rule was requested by
the Washington State Noxious Weed Control Board. Aquatic
weeds can be extremely invasive and have an economically
significant impact. Aquatic noxious weeds are considered
particularly urgent problems, as escapes almost immediately
become a public responsibility, and there are few (sometimes
no) tools to control them. The quarantine of additional
aquatic weeds is intended to prevent the introduction of these
species in this state.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United State Department of Agriculture (USDA)
APHIS regulates a few species under the federal noxious
weed regulations. However, the federal list is mainly
intended to apply to international shipment, and the federal
agency is not usually active in interstate or intrastate noxious
weed regulation. The state office of USDA will be notified.
The Washington State Noxious Weed Control Board estab-
lishes the state noxious weed list under authority of chapter
17.10 RCW. It requested this change in Washington State
Department of Agriculture quarantine to complement its own
and the county noxious weed boards’ efforts. Washington
Departments of Ecology and Fish and Wildlife have related,
but different authorities, have indicated preliminary support,
and will be included in the process.

Process for Developing New Rule: The Washington
State Noxious Weed Control Board has requested the
changes to this rule. Representatives of the Washington State
Department of Agriculture discuss options for specific provi-
sions of the proposal with the board, other affected agencies,
and stakeholders such as the Nursery Advisory Board, and
then publish the rule proposal.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary A. Martin Toohey, Assistant

WSR 99-17-106

Director, Washington State Department of Agriculture, Lab-
oratory Services Division, P.O. Box 42560, Olympia, WA
98504-2560, phone (360) 902-1907, fax (360) 902-2094;
and/or Lisa Lantz, Executive Director, Washington State
Noxious Weed Control Board, 1851 South Central Place,
Suite 211, Kent, WA 9803 1-7507, phone (253) 872-2972, fax
(253) 872-6320.
August 18, 1999
Mary A. Martin Toohey

Assistant Director

WSR 99-17-106
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed August 18, 1999, 9:06 a.m.]

Subject of Possible Rule Making: To amend chapter 16-
218 WAC, Hops—Certification analyses—Fees.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 22.09 RCW. ‘

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: A nongovernmental hop
industry group, Hop Growers of America (HGA), proposed
establishing a new marketing tool for United States hops, a
voluntary procedure for certification of hops as to variety.
The varietal certification would be performed by HGA as a
private entity; however, HGA would base certification on
results of analyses performed on a fee-for-service basis by the
WSDA Chemical and Hop Laboratory. Analysis for specific
oil components, which is not currently a service offered by
the lab, is required for this proposal. A new fee for this ser-
vice would be needed. A review of the existing services and
fee schedule is also in process.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: United States Department of Agriculture (USDA)
GIPSA exercises federal oversight of state inspection of all
United States hops for physical grade. However, analysis of
chemical components of hops is conducted solely under state
authority. The USDA has been notified of the proposal.

The Washington Hop Commission regulates some
aspects of hop inspection, assessment, and marketing; how-
ever, it does not exercise any direct regulatory authority over
this proposal. The commission has been notified of the pro-
posal.

Process for Developing New Rule: Washington State
Department of Agriculture representatives discuss proposed
rule change with affected government agencies and stake-
holders and then publish the rule proposal.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary A. Martin Toohey, Assistant
Director, Washington State Department of Agriculture, Lab-
oratory Services Division, P.O. Box 42560, Olympia, WA
98504-2560, phone (360) 902-1907, fax (360) 902-2094;
and/or Royal Schoen, Program Manager, Washington State
Department of Agriculture, Chemical and-Hop Laboratory,

Preproposal

PREPROPOSAL
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21 North Ist Avenue, Suite 106, Yakima, WA 98902, phone
(509) 225-2621, fax (509) 454-7699.

August 18, 1999

Mary A. Martin Toohey

Assistant Director

WSR 99-17-112
PREPROPOSAL STATEMENT OF INQUIRY
SECRETARY OF STATE
(Productivity Board)

[Filed August 18, 1999, 11:11 a.m.]

Subject of Possible Rule Making: Changes and clarifica-
tions to the State Employees’ Suggestion Awards and Incen-
tive Pay Act, chapter 41.60 RCW, chapter 383-06 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 41.60 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Pursuant to the amendment
of chapter 41.60 RCW, Laws of 1999, chapter 50, and to
ensure the effective implementation of the Act, adoption of

these rules will amend chapter 383-06 WAC to:
. Clarify rules relating to the Statewide Employee Sug-

gestion "Brainstorm” Program and create new rules for
the administration of an Agency Unique Suggestion

Program.

. Update program policy changes.

. Develop a new payment award scale for suggestion
awards.

Process for Developing New Rule: Agency study.
Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Michelle Wilson, Manager, Productiv-
ity Board, Office of the Secretary of State, 505 East Union,
P.O. Box 40244, 1st Floor, Olympia, WA 98504-0244, (360)

664-4278, fax (360) 664-4250.

August 17, 1999
Tracy Guerin
Deputy Secretary of State

WSR 99-17-113
PREPROPOSAL STATEMENT OF INQUIRY
SECRETARY OF STATE
(Productivity Board)

[Filed August 18, 1999, 11:11 a.m.]

Subject of Possible Rule Making: Changes and clarifica-
tions to the State Employees' Suggestion Awards and Incen-
tive Pay Act, chapter 41.60 RCW, chapter 383-07 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 41.60 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Pursuant to the amendment
of chapter 41.60 RCW, Laws of 1999, chapter 50, and to
ensure the effective implementation of the Act, adoption of
these rules will amend chapter 383-07 WAC to:

Preproposal
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. Clarify rules relating to the Teamwork Incentive Pro-
gram (TIP).

. Update program policy changes.

*  Develop a new payment award scale for TIP team
awards.

Process for Developing New Rule: Agency study.
Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Michelle Wilson, Manager, Productiv-
ity Board, Office of the Secretary of State, 505 East Union,
P.O. Box 40244, 1st Floor, Olympia, WA 98504-0244, (360)

664-4278, fax (360) 664-4250.

August 17, 1999
Tracy Guerin

Deputy Secretary of State

WSR 99-17-115
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed August 18, 1999, 11:36 a.m.]

Subject of Possible Rule Making: Chapter 296-13
WAC, Practice and procedure—Electrical board; chapter
296-402 WAC, Electrical testing laboratory accreditation:
and chapter 296-403 WAC, Amusement rides or structures.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 19.28.060, 67.42.050.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department is proposing
to update chapter 296-13 WAC, Electrical board practice and
procedure, add a new section to chapter 296-402 WAC, Elec-
trical testing laboratory accreditation, specifying which firms
qualify to perform field evaluations on products and elimi-
nate a two-year evaluation requirement, and amend chapter
296-403 WAC, Amusement rides or structures, to clarify
when a temporary operating permit may be issued for amuse-
ment park rides. Additionally, all sections will be reviewed
in accordance with Executive Order 97-02.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The department, in
conjunction with the Electrical Board and industry stakehold-
ers, will develop the proposed amendments following the
process mandated by the Administrative Procedure Act.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Janet Lewis, Chief Electrical Inspector,
Department of Labor and Industries, Specialty Compliance
Services Division, P.O. Box 44460, Olympia, WA 98504-
4460, (360) 902-5249, fax (360) 902-5292.

August 16, 1999
Gary Moore
Director
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WSR 99-17-010
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(Division of Child Support)

[Filed August 6, 1999, 10:40 am ]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
09-003.

Title of Rule: Termination of support enforcement ser-
vices; case closure. Amending WAC 388-14-420 Once a
support enforcement case is opened, under what circum-
stances can it be closed? New WAC 388-14-421 Under what
circumstances may DCS deny a request to close a support
enforcement case? New WAC 388-14-422 Who is mailed
notice of DCS’ intent to close a case? New WAC 388-14-423
What if I don’t agree with the case closure notice? and new
WAC 388-14-424 What happens to payments that come in
after a case is closed?

Purpose: Reviewed and revised the case closure rules
because (1) federal regulation 45 C.F.R. 303.11 was amended
and (2) reviewed under Governor’s Executive Order 97-02
for clarity.

Statutory Authority for Adoption:
34.05.220, 74.20A.310.

Statute Being Implemented:
34.05.220, 74.20A.310.

Summary: These rules set forth the requirements for
closing a case once the Division of Child Support (DCS) has
been providing support enforcement services. The rule pro-
vides who can request closure, who receives notice of clo-
sure, and who can object to case closure, and incorporate
changes in the federal regulations dealing with case closure.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Nancy Koptur, DCS
Rules Coordinator, P.O. Box 9162, Olympia, WA 98507,
(360) 664-5065.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: These rules set forth the requirements for closing a
case once DCS has provided support enforcement services,
explain who can request closure, who gets notice of closure,
and who can object to closure.

Proposal Changes the Following Existing Rules: Prior
version was one rule, WAC 388-14-420. This rule has been
revised and clarified as well as split into WAC 388-14-420
and new sections WAC 388-14-421, 388-14-422, 388-14-
423, and 388-14-424.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This change does not
meet the requirements for a small business economic impact
statement because it does not affect small businesses.

RCW 34.05.328 does not apply to this rule adoption.
This rule is not a significant legislative rule. It deals with
case management and procedures.

RCW 26.23.035,

RCW 26.23.035,

(1]
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Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on September 21, 1999, at 10:00
a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by September 10, 1999, phone (360) 664-6094, TTY
(360) 664-6178, e-mail wallpg@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6187, by September 21, 1999. '

Date of Intended Adoption: September 22, 1999.

August 4, 1999
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 97-13-092,
filed 6/18/97, effective 7/19/97)

WAC 388-14-420 ((Fermination-of)) Once a support
enforcement ((serviees:)) case is opened, under what cix-
cumstances can it be closed? (((H)-Afterthe-IV-D-ageney

- T . tor of _
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(e} State in-the notice-that the physieal eustodian .’"&’. ask
fora hem"F'g to-contest the-deeision 'Eg"""'a""g set .'Ees’ ;

2)b)-ofthis-seetion)) Once the division of child support

(DCS) starts providing support enforcement services under
RCW 26.23.045 and chapter 74.20 RCW., the case must
remain open, unless DCS determines that:

(1) There is no current support order. and_the support
debt owed by the noncustodial parent (NCP) is less than five
hundred dollars, or cannot be enforced under Washington
law;

(2) The NCP or putative (alleged) father is dead with no
assets, income or estate available for collection:

(3) The NCP has no assets or income available for col-
lection and is not able to provide support during the child’s
minority because of being:

(a) Institutionalized in a psychiatric facility:

(b) Incarcerated without possibility of parole: or

¢) Medically verified as totally and permanentl
abled with no evidence of ability to provide support.

(4) The applicant, agency or recipient of nonassistance

services submits a written request for closure, and there is no

current assignment of medical or support rights:

(5) DCS has enough information to_use an automated
locate system, and has not been able to locate the NCP after
three years of diligent efforts:

(6) DCS does not have enough_information to use an
automated locate system. and has not been able to locate the
NCP after one year of diligent efforts:

(7) DCS is unable to contact the applicant, agency or
recipient of services for at least sixty days:

(8) DCS documents failure to cooperate by the physical
custodian or the initiating jurisdiction, and that cooperation is
essential for the next step in enforcement:

(9) DCS cannot obtain a paternity order because:

(a) The putative father is dead:

(b} Genetic testing has excluded all putative fathers:

(c) The child is at least eighteen years old:

(d) DCS. a_court of competent jurisdiction or an admin-
istrative hearing determines that establishing paternity would
not be in_the best interests of the child in a case involving
incest, rape. or pending adoption: or

(e) The biological father is unknown and cannot be iden-
tified after diligent efforts, including at least one interview by
DCS or its representative with the recipient of support
enforcement services.

(10) DCS. a court of competent jurisdiction or an admin-
istrative hearing determines that the recipient of services has
wrongfully deprived the noncustodial parent of physical cus-
tody of the child as provided in WAC 388-11-065(3):

(11) DCS, the department of social and health services. a
court of competent jurisdiction_or an administrative hearing
determines that action to establish or enforce a support obli-
gation cannot occur without a risk of harm to the child or the
physical custodian;

(12) DCS has provided locate-only services in response
to a request for state parent locator services (SPLS):

dis-
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(13) The NCP is a citizen and resident of a foreign coun-

WSR 99-17-028

NEW SECTION

(a) NCP has no assets which can be reached by DCS: and

(b) The country where NCP resides does not provide rec-
iprocity in child support matters.

(14) The child is incarcerated or confined to a juvenile
rehabilitation facility for a period of ninety days or more; or

(15) Any other circumstances exist which would allow
closure under 45 CFR 303.11 or any other federal statute or

regulation.

'try, and:

NEW SECTION

WAC 388-14-421 Under what circamstances may
DCS deny a request to close a support enforcement case?
(1) The division of child support (DCS) may deny a request
to close a support enforcement case when:

(a) There is a current assignment of support or medical
rights on behalf of the children in the case;

(b) There is accrued debt under a support order which
has been assigned to the state;

(c) Support or medical rights on behalf of the children
have previously been assigned to the state;

(d) The person who requests closure is not the recipient
of support enforcement services; or

(e) A superior court order requires payments to the
Washington state support registry (WSSR).

(2) If there is no current assignment of support or medi-
cal rights, DCS may close the portion of the case which is
owed to the physical custodian, but if there is accrued debt
under a support order which has been assigned to the state,
DCS keeps that portion of the case open.

(3) If a superior court order specifies that the noncusto-
dial parent (NCP) must make payments to the WSSR, but the
physical custodian does not want support enforcement ser-
vices, DCS keeps the case open as a payment services only
(PSO) case, which means that:

(a) DCS provides payment processing and records main-
tenance, and

(b) DCS does not provide enforcement services.

NEW SECTION

WAC 388-14-422 Who is mailed notice of DCS’
intent to close a case? (1) Sixty days before closing a case
the division of child support (DCS) sends a notice of intent to
close, advising the parties why DCS is closing the case.

(a) DCS does not send a notice when closing a case
under WAC 388-14-420 (11) or (12).

(b) DCS does not provide sixty days’ prior notice when
closing a case under WAC 388-14-420(4).

(2) DCS mails a notice by regular mail to the last known
address of the physical custodian and the noncustodial parent.

(3) In an interstate case, DCS mails the notice to the
physical custodian by regular mail in care of the other state's
child support agency.

(4) If DCS is closing an interstate case because of nonco-
operation by the initiating jurisdiction, DCS also mails the
notice to the other state's child support agency.

WAC 388-14-423 What if I don’t agree with the case
closure notice? (1) Only the person who applied for support
enforcement services, also known as the recipient of services,
may request a hearing to challenge closure of a case.

(2) If the recipient of services requests a hearing, the
other party may participate in the hearing.

(3) The closure of a child support case does not stop the
physical custodian or noncustodial parent from filing an
application for support enforcement services in the future, but
the reason for closure may affect whether the division of
child support will open a new case.

NEW SECTION

WAC 388-14-424 What happens to payments that
come in after a case is closed? After support enforcement
services are terminated, DCS returns support money to the
noncustodial parent except if the case remains open as a pay-
ment services only (PSO) case as described in WAC 388-14-
421(4).

WSR 99-17-028
PROPOSED RULES
BOARD OF BOILER RULES
[Filed August 11, 1999, 8:31 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
05-021.

Title of Rule: Chapter 296-104 WAC.

Purpose: To comply with actions taken by the Board of
Boiler Rules and to clarify and update current rules using
clear rule writing.

Statutory Authority for Adoption:
70.79.040.

Statute Being Implemented: Duties of board make defi-
nitions, rules and regulations; Boiler Construction Code;
Rules and Regulations - Scope.

Summary: Amends WAC 296-104-001 through 296-
104-170 and 296-104-502 to clarify, use clear rule writing,
comply with RCW changes and to delete obsolete wording or
sections.

Reasons Supporting Proposal: To comply with actions
taken by the Board of Boiler Rules to clarify wording, make
existing WACs consistent with nationally accepted codes and
standards, recent RCW changes and to respond to industry
requests and public safety factors.

Name of Agency Personnel Responsible for Drafting:
Board of Boiler Rules, 7273 Linderson Way S.W., Tumwa-
ter, (360) 902-5270; Implementation and Enforcement: Dick
Barkdoll/Pat Carlson-Brown, 7273 Linderson Way S.W.,
Tumwater, (360) 902-5270.

Name of Proponent: Board of Boiler Rules, governmen-
tal.

Rule is not necessitated by federal law, federal or state
court decision. _—

RCW 70.79.030,

Proposed

PROPOSED
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Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 296-104-001, administration, clarifies, deletes
obsolete wording, uses clear rule writing.

WAC WAC 296-104-002, approval by director, delete,
obsolete.

WAC 296-104-010, definitions, retitles and lists defini-
tions alphabetically. Clarifies certain definitions.

WAC 296-104-015, administration, deletes unnecessary
wording, uses clear rule writing.

WAC 296-104-018, administration, clarifies stakeholder
request for interpretations, adds information, uses clear rule
writing.

WAC 296-104-020, administration, clarifies filing
requirements to comply with RCW change, changes
"ASME" to "construction" codes, uses clear rule writing.

WAC 296-104-025, 296-104-030, 296-104-035, 296-
104-040, 296-104-045 and 296-104-055, administration,
clear rule writing.

WAC 296-104-050, administration, clarifies examina-
tion requirements, uses clear rule writing.

WAC 296-104-060, administration, clarifies and clear
rule writing.

WAC 296-104-065, administration, clarifies process of
obtaining a commission, uses clear rule writing.

WAC 296-104-100, inspection, clarifies and revises
inspection frequency of boilers and unfired pressure vessels,
uses clear rule writing.

WAC 296-104-102, inspection, changes NBIC to 1998
edition.

WAC 296-104-105, inspection, clear rule writing.

WAC 296-104-107, inspection, delete, covered in RCW
70.79.080.

WAC 296-104-110, inspection, clarifies procedure when
unsafe condition is found, uses clear rule writing.

WAC 296-104-125, inspection, clarifies certificate
requirement, uses clear rule writing.

WAC 296-104-135, inspection, replaces "ASME" with
“code," uses clear rule writing.

WAC 296-104-140, inspection, clarifies applying state
stamp to new vessel, uses clear rule writing.

WAC 296-104-115, 296-104-130, 296-104-145, 296-
104-150, 296-104-151, 296-104-160, and 296-104-170,
inspection, clear rule writing.

WAC 296-104-155, inspection, clarifies preparation for
internal inspection, uses clear rule writing.

WAC 296-104-165, inspection, clarifies removal of cov-
ering prior to inspection, uses clear rule writing.

WAC 296-104-502, repairs, clarifies requirements for
repairs and alterations.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The Board of Boiler
Rules and the department have considered whether these
rules are subject to the Regulatory Fairness Act and have
determined that they are not for the following reasons:

The changes made below are for clarification of existing
rules of chapter 296-104 WAC and consistency with national
codes and standards and changes to chapter 70.79 RCW.
Clear rule writing was used in the clarifying and those rules

Proposed
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covered elsewhere or were obsolete were deleted. No fees
were increased.

SUMMARY OF PROPOSED RULE: The boiler section of
the Department of Labor and Industries is proposing multiple
changes to chapter 296-104 WAC, Board of boiler rules. The
proposed amendments will make the current standard consis-
tent with national codes and standards, and make the intent of
the standard more clear.

Based on discussions with program staff, the proposed
changes will generate no economic impact on business.

Small Business Economic Impact Statement: The
Regulatory Fairness Act, chapter 19.85 RCW, requires that
the economic impact of proposed regulations be analyzed in
relation to small business, and outlines the information that
must be included in a small business economic impact state-
ment (SBEIS). Preparation of a SBEIS is required when a
proposed rule has the potential of placing a more than minor
economic impact on business.

However, in this instance, the proposed rule does not
have the potential of placing a more than minor economic
impact on business. Thus, a SBEIS is not required.

Evaluation of Probable Costs and Probable Benefits:
The department is further exempted from evaluating the
probable costs and probable benefits of the proposed rule as
required by RCW 34.05.328 (1)(c) of the Administrative Pro-
cedure Act, based on the fact that the proposed rule is not
considered “significant,” as defined by the legislature.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. RCW 34.05.328 exempts the Board of
Boiler Rules from the significant rules requirements and
although the criteria does not apply, the board chooses to
apply the criteria.

Hearing Location: Labor and Industries, 7273 Linderson
Way S.W., Tumwater, on September, 21, 1999, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Dick
Barkdoll by September 20, 1999.

Submit Written Comments to: Dick Barkdoll, Labor and
Industries, Boiler Section, P.O. Box 44410, Olympia, WA
98504-4410, fax (360) 902-5272, by September 20, 1999.

Date of Intended Adoption: October 15, 1999.

August 11, 1999
Frank Sanchez
Chair

AMENDATORY SECTION (Amending Promulgation, filed
3/23/60)

WAC 296-104-001 ((RPremulgation:)) Administra-
tion—To what do these rules apply? The following rules
and regulations apply to all boilers and unfired pressure ves-
sels except those exempt under ((seet 5 ;
of495+-0)RCW 70.79.080((3)). Boilers and unfired pressure
vessels listed under (( i > 5
€)RCW 70.79.090((3)) are exempt from inspection and fees,
but shall comply with all rules for construction, installation,
repairs and general requirements.

((
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AMENDATORY SECTION (Amending WSR 98-22-024,
filed 10/28/98, effective 11/28/98)

WAC 296-104-010 ((Definitiens:)) Administration—
Wh (] finition rm in this ch 2
""Agriculture purposes’ shall mean any act performed on a
farm in production of crops or livestock, and shall include the
storage of such crops and livestock in their natural state, but
shall not be construed to include the processing or sale of
crops or livestock.

"API-510" shall mean the Pressure Vessel Inspection
Code of the American Petroleum Institute with addenda and
revisions, thereto made and approved by the institute which
have been adopted by the board of boiler rules in accordance
with the provisions of RCW 70.79.030.

"ASME Code" shall mean the boiler and pressure ves-
sel code of the American Society of Mechanical Engineers
with amendments thereto made and approved by the council
of the society which have been adopted by the board of boiler
rules in accordance with the provisions of RCW 70.79.030.

vAttendant" shall mean the person in charge of the
operation of a boiler or unfired pressure vessel.

" Automatic operation of a boiler" shall mean unat-
tended control of feed water and fuel in order to maintain the
pressure and temperature within the limits set. Controls must
be such that the operation follows the demand without inter-
ruption. Manual restart may be required when the burner is
off because of low water, flame failure, power failure, high
temperatures Or pressures.

"Board of boiler rules" or "board" shall mean the
board created by law and empowered under RCW 70.79.010.

"Boilers and/or pressure vessels' - below are defini-
tions for types of boilers and pressure vessels used in these
regulations:

. "Condemned hoiler or unfired pressure vessel”

shall mean a boiler or unfired pressure vessel that

has been inspected and declared unsafe or disquali-

fied by legal requirements by an inspector who has

applied a stamping or marking designating its con-
demnation.

" shall mean a steam
or vapor boiler operating at a pressure not exceeding
15 psig or a boiler in which water or other fluid is
heated and intended for operation at pressures not
exceeding 160 psig or temperatures not exceeding
250 degrees F by the direct application of energy
from the combustion_of fuels or from electricity,
solar or nuclear energy including lined potable
water heaters. '

"N ndard boil unfire SSure v
shall mean a boiler or unfired pressure vessel that
does not bear marking of the codes adopted in WAC
"Power boiler" shall mean a boiler in which steam
or other vapor is generated at a pressure of more
than 15 psig for use external to itself or a boiler in
which water or other fluid is heated and intended for
operation at pressures in excess of 160 psig and/or
temperatures in_excess of 250 degrees F by the

WSR 99-17-028

direct application of energy from the combustion of

fuels or from electricity, solar or nuclear energy.

"Rei il nfi ressure vessel"

shall mean a boiler or unfired pressure vessel

removed from its original setting and reset at the
same location or at a new location without change of
ownership.

e  "Rental boiler" shall mean any power or low pres-
sure heating boiler that is under a rental contract
between owner and user.

o '"Second han iler or unfi ressure vessel'
shall mean a boiler or unfired pressure vessel of
which both the location and ownership have

changed after primary use.
shall mean a boiler or unfired pressure vessel which
bears the marking of the codes adopted in WAC
296-104-200.

""Upfired pressure vessel' shall mean a closed ves-
sel under pressure excluding:

Fired process tubular heaters;

Pressure containers which are integral parts of com-
ponents of rotating or reciprocating mechanical
devices where the primary design considerations
and/or stresses are derived from the functional
requirements of the device;

Piping whose primary function is to transport fluids
from one location to another;

Those vessels defined as low pressure heating boil-
ers or power boilers.

"Unfired steam beiler"” shall mean a pressure ves-
sel in which steam is generated by an indirect appli-
cation of heat. It shall not include pressure vessels
known as evaporators, heat exchangers, or vessels in
which steam is generated by the use of heat resulting
from the operation of a processing system contain-
ing a number of pressure vessels, such as used in the
manufacture of chemical and petroleum products,
which will be classed as unfired pressure vessels.

| *| %

| %

| %

"Certificate of competency" shall mean a certificate
issued by the state board of boiler rules to a person who has
passed an examination prescribed by the board of boiler
rules.

(WChief-inspeetorishat-mean-the-inspector-appointed
79-106-))

"Commission" shall mean an annual state commis-
sion/commission card issued to a person in the employ of the
state, an insurance company or a company owner/user
inspection agency holding a certificate of competency which
authorizes them to perform inspections of boilers and/or
unfired pressure vessels.

(Condemned—beoiler—or—unfired—pressure—vessel"

"Department’ as used herein shall mean the depart-
ment of labor and industries of the state of Washington.
appointed-under REW-70.70-120:))
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"Director' shall mean the director of the department of
labor and industries.

""Domestic and/or residential purposes’ shall mean
serving a private residence or an apartment house of less than
six families.

"Existing installations" shall mean any boiler or
unfired pressure vessel constructed, installed, placed in oper-
ation, or contracted for before January 1, 1952.

"External inspection' shall mean an inspection made
while a boiler or unfired pressure vessel is in operation and
includes the inspection and demonstration of controls and
safety devices required by these rules.

ature-and-pressure-safetyreliefvalve:))
"Inspector'' shall mean the chief boiler inspector, a dep-
uty mspector ora spe01al mspector
. shall _mean the inspector
appointed under RCW 70.79.100 who serves as the
secretary to the board without a vote.

¢ "Deputy inspector" shall mean an inspector

appointed under RCW 70.79.120.

"'Special inspector’ shall mean an inspector hold-

ing a Washington commission identified under
RCW 70.79.130.

"Internal inspection'

shall mean an inspection made

when a boiler or unfired pressure vessel is shut down and
handholes, manholes, or other inspection openings are open
or removed for examination of the interior. An external ultra-
sonic examination of unfired pressure vessels 36" inside
diameter and under, shall constitute an internal inspection.

((%ew-presmnﬂtea&mg—beﬂer—sheﬂ-meaa—a-s{eam-ef

"Nationwide engineering standard’ shall mean a
nationally accepted design method, formulae and practice
acceptable to the board.

"NBIC" shall mean the National Board Inspection Code
of the National Board of Boiler and Pressure Vessel Inspec-
tors with addenda and revisions, thereto made and approved
by the National Board of Boiler and Pressure Vessel Inspec-
tors and adopted by the board of boiler rules in accordance
with the provisions of RCW 70.79.030.

((uNeﬂs‘ﬁﬂ.dﬁi'd—bOﬂef-Ol‘—uﬂﬂPedﬂ)fessuHssew
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"Owner" or "user" shall mean a person, firm, or corpo-
ration owning or operating any boiler or unfired pressure ves-
sel within the state.

"Owner/user inspection agency' shall mean an owner
or user of pressure vessels that maintains an established
inspection department, whose organization and inspection
procedures meet the requirements of a nationally recognized
standard acceptable to the department.

"Place of public assembly" or "assembly hall" shall
mean a building or portion of a building used for the gather-
ing together of 50 or more persons for such purposes as delib-
eration, education, instruction, worship, entertainment,
amusement, drinking, or dining or waiting transportation.
This shall also include child care centers (those agencies
which operate for the care of thirteen or more children), pub-
lic and private hospitals, nursing and boarding homes.

((%boﬂef‘s*lﬂﬂ—ﬁieﬂﬂ—ﬂ-beﬂeﬁﬂ-whieh—s&e&m-ef

""Special design'" shall mean a design using nationwide
engineering standards other than the codes adopted in WAC
296-104-200 or other than allowed in WAC 296-104- 230

(("
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AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-015 Administration—((Beard-meet-
ines:)) When and where are the board meetings held? The
board of boiler rules shall hold its regular meetings in Janu-
ary, March, May, September and November of each year.
The time, place, and date of each regular meeting shall be set
by the chairman of the board and published annually. Special
meetings may be called by the ((ehairman—when-considered
ﬂeeessafy-by-ﬁae-beafd—’Fheehief—iﬂspeewaH-sewe-as-See-

retary-to-the-beard-witheut-vete)) ch

AMENDATORY SECTION (Amending WSR 92-11-070,
filed 5/20/92, effective 6/20/92)

WAC 296-104-018 Admlmstratlon—((Rule-mterpre-
tation—and-revision-)) How are rules interpreted and
revised? Stakeholders may request clarifications and inter-
pretations of these rules by contacting the chief inspector.
Interpretations will be brought to the board if the inquirer is
aggrieved by the interpretation of the chief inspector (RCW
70.79.360). The board will consider written requests for
interpretations and revisions to these definitions, rules, and
regulations. Inquiries shall be limited to requests for interpre-
tation of the rules or to proposed revisions to the existing
rules and shall be submitted in the following format:

(1) Scope. ((favetve)) Identify a single rule or closely
related rules that are in dispute.

(2) Background. State the purpose of the inquiry, which
should be either to obtain an interpretation or to propose a
revision to existing rules. Provide concise information
needed for the board’s understanding of the inquiry, including
references to the WAC section as well as other code and/or
standards paragraphs.

(3) Inquiry structure. Provide statements in a condensed
and precise question format and, where appropriate, compose
in such a way that "yes" or "no" (perhaps with provisos)
would be an acceptable reply.

(4) Proposed reply. State what it is believed the rule
requires. If in the inquirer’s opinion a revision to the defini-
tions, rules, and regulations is needed, recommended word-
ing should be provided.

Inquiries shall be submitted by mail to:

Board of Boiler Rules

% Chief Inspector

Department of Labor & Industries

((B&ESES))

Boiler Section |

P.O. Box 44410

Olympia, WA 98504-4410

or

Inquires shall be submitted by delivery to:
Board of Boiler Rules

% Chief Inspector

WSR 99-17-028

Department of Labor & Industries
Boiler Section

7273 Linderson Way SW
Tumwater, WA 98501

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-020 Administration—((FiHnag
feqmremeim-befe-remst-ﬂﬂ&hen-)) What grg the filing

ni il heir
installation? Manufacturers data reports on b01lers and pres-
sure vessels as required by the provisions of the ((ASME))
construction codes shall be filed by the owner or his agent
with the chief inspector or the National Board of Boiler and
Pressure Vessel Inspectors before installation. When the boil-
ers or pressure vessel are of special design or construction not
covered by the ((ASME)) construction codes (unless other-
wise exempted by the rules and regulations), the owner or
user shall apply to the board of boiler rules in writing for per-
mission to install such boilers or pressure vessels and shall
supply such details of design and construction as may be
required by the board of boiler rules and approval shall be
secured before construction is started. When second hand
boilers or pressure vessels are to be reinstalled, the owner or
user shall file a data report or construction details, as
required, and secure approval from the chief inspector before
starting installation.

AMENDATORY SECTION (Amending WSR 96-21-081,
filed 10/16/96, effective 11/16/96)

WAC 296-104-025 Administration—((Owner-te
net-nf-yueh-nef-mspeete*—of-&eeldents-)) What are the notifi-

lowin ci involvin

boiler or pressure vessel? When an accident occurs which
renders a boiler or unfired pressure vessel inoperative, the
owner or user shall notify the chief inspector, and submit a
detailed report of the accident. In cases of accidents, such as
explosions or those resulting in personal injury, notice to the
chief inspector shall be given immediately by telephone or
electronic means designed to assure its earliest possible
receipt. Neither the boiler or unfired pressure vessel nor any
parts thereof shall be removed or disturbed before an inspec-
tion has been made by the chief inspector, or his designee
except for the purpose of saving life or limiting consequential
damage. The inspector making the investigation and inspec-
tion shall report to the chief inspector as soon as possible. The
boiler or pressure vessel owner shall be responsible for all
costs of the department’s investigation.

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-030 Administration—What is the
penalty for operation of unsafe boilers or unfired pres-
sure vessels((z))2 In the event that a boiler or unfired pressure
vessel is unsafe to operate, the inspection certificate shall be
suspended. Any person, firm, partnership, or corporation

Proposed
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causing such objects to be operated under pressure without a
valid certificate of inspection shall be in violation of RCW
70.79.320 and subject to the penalties specified in WAC 296-
104-701.

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-035 Administration—((Cenfliet-of
interests:)) What are conflicts of interest for inspectors?
Inspectors commissioned by the state of Washington shall
not engage in the sale of any service, article, or device or pro-
mote any other activity for personal gain relating to boilers or
unfired pressure vessels or their appurtenances.

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-040 Administration—((Inspeetoris

inspeetion—reports:)) When should inspectors submit
inspection reports and on what forms? Inspectors shall
submit reports of inspections of boilers and unfired pressure
vessels on appropriate forms approved by the chief inspector.
Routine reports of inspections shall be submitted within
thirty days of inspection. Reports of reinspection after sus-
pension of an inspection certificate shall be submitted by an
inspector employed by the in-service inspection agency as
soon as notice of corrective action has been received ((so-that

| 9 ) I and-the_boil
unfired pressure-vesseHawfully-operated)).

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-045 Administration—((¥asuranee

eompanies—respensibilities:)) What are the insurance
companies' responsibilities? All insurance companies shall
notify the chief inspector within thirty days of all boiler
and/or unfired pressure vessel risks written, canceled, not
renewed or suspended because of unsafe conditions. Special
inspectors shall perform all in-service inspections of boilers
and unfired pressure vessels insured by their employer. After
a repair or alteration the in-service inspector is responsible to
assure ((enR-1)) a Record of Welded Repair form is com-
pleted and submitted to the department.

AMENDATORY SECTION (Amending WSR 94-21-002,
filed 10/5/94, effective 11/5/94)

WAC 296-104-050 Administration—((Exemination
fer-inspeetor:)) What examinations must a boiler inspec-
tor take? Examination for certificate of competency shall be
held at locations selected by the board, four times each year,
namely, the first Wednesday and following Thursday of the
months of March, June, September and December. Special
examinations ((w#})) may be held when considered neces-
sary by the board.

Applicants for examination shall have had at least three
years practical experience in the construction, maintenance,
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repair or operation of high pressure boilers or unfired pres-
sure vessels as a mechanical engineer, steam engineer or
boiler maker, or shall have had at least three years experience
as an inspector of high pressure boilers and/or unfired pres-
sure vessels. A credit of two years of the required experience
will be given to applicants holding an engineering degree
from a recognized college of engineering.

Application for examination for certificate of compe-
tency shall be in writing upon a form to be furnished by the
director stating the school and education of the applicant, a
list of ((kis)) employers, ((his)) period of employment and
position held with each employer. Applications containing
willful falsification or untruthful statements shall be rejected.

If the applicant’s history and experience meet with the
approval of the board of boiler rules, ((ke)) the candidate
shall be given a written examination ((deating)). The test will
deal with Washington state boilers and unfired pressure ves-
sels law as well as the construction, installation, operation,
maintenance and repair of boilers and/or unfired pressure

vessels and their appurtenances((--and-the-applicant-shall-be
"EEE]F. ted-or rejectes E"] l.hE merHs Eflt 15 examnate HF ElhE

examining-beard—a—certifieate—ef-competeney—wibe
tssued)). If the applicant is accepted on the merits of this

examination, a certificate of competency will be issued by the
chief inspector.

AMENDATORY SECTION (Amending WSR 93-12-014,
filed 5/21/93, effective 6/21/93)

WAC 296-104-055 ((Examinationfees:)) Administra-

tion—What are the examination fees? A fee of sixty dol-
lars will be charged for each applicant ((taking-the)) sitting
for an msgcctlo cxamlnatlon(_) ((fer—e—eeﬂ-rﬁeaée—ef—eempe—

Beﬂeraﬂd—Pressafe—Vessel—I-nspeetefs)) If an apphcant falls

to pass the examination this fee shall be good for one year
during which a reexamination may be taken. Checks for
examination fees shall be made payable to the state treasurer.

AMENDATORY SECTION (Amending WSR 94-21-002,
filed 10/5/94, effective 11/5/94)

WAC 296-104-060 ((Gommss:ens—as—mspeetors-))

istrati Lin ommissions be
wm.&_um!g_ Upon the request of any
company authorized to insure and i insuring against loss from
explosion of boilers and/or unfired pressure vessels in this
state, or upon the request of any company with an owner/user
inspection agency operating boilers and/or unfired pressure
vessels in this state, the chief inspector shall issue a commis-
sion as a special inspector and an identifying commission
card to any inspector actively engaged in boiler and/or
unfired pressure vessel inspection in this state ((if-the-inspee-

tef)) as long as he/she:
Is employed by the requesting company; and ((if-the
inspeeter))

*  Has passed the written examination, and holds a cer-
tificate of competency as set forth in WAC 296-104-
050.
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The fee for the commission is twenty-five dollars. The’

commission shall be held at the home office of the employing
company. Inspectors shall carry identifying commission
cards while they are inspecting. A commission shall be valid
for one year and may be renewed annually at the request of
the employing company for a fee of ten dollars. The employ-
ing company shall return the commission and the identifying
commission card at once to the chief inspector when the
inspector to whom the commission was issued is no longer in
its employ, or at the request of the chief inspector.

The department may suspend or revoke a certificate of
competency and commission issued to an inspector upon ten
days notice to the inspector and to the inspector’s employer
for:

) Incompetency or untrustworthiness; ((fer))

Willful falsification of any matter or statement con-
tained in ((his)) the application, or in the report of
any inspection((-erta-any-other-appheation)); or

«  For other sufficient reason.

The holder of a certificate of competency is entitled to a
hearing before the board prior to the revocation or suspension
of the certificate of competency. A person whose commission
has been suspended, except for untrustworthiness, may apply
to the board for reinstatement. A person whose commission
has been revoked, except for untrustworthiness, may apply to
the board to take a new examination for a commission after
ninety days from the date of the revocation.

AMENDATORY SECTION (Amending WSR 96-21-081,
filed 10/16/96, effective 11/16/96)

WAC 296-104-065 Administration—((Reeipreeal
eommissions:)) rtifie mmissione
in r i i mmission? Upon
the request of a boiler insurance company authorized to
insure and insuring against loss from explosion of boilers
and/or_unfired pressure vessels in this state, or a company
with an owner/user inspection agency, a commission as a
special inspector of boilers and/or unfired pressure vessels
shall be issued by the chief inspector to an inspector in the
employ of such company provided the inspector has had the
experience prescribed in RCW 70.79.130 and:

(1) Passed an examination covering the Washington
state boilers and unfired pressure vessels law, chapters 70.79
RCW and 296-104 WAC; and

(2) Holds a certificate of competency or commission
issued by a state which has adopted one or more sections of
the ASME Code, or a national board commission, in either
case having taken and passed a written examination equiva-
lent to that required by the state of Washington; or

((€)) (3) Is certified by the American Petroleum Insti-
tute in accordance with API-510, having taken and passed a
written examination equivalent to that required by the state of
Washington.

Application for a reciprocal commission shall be made
on a form to be furnished by the chief inspector, and shall be
accompanied by a copy of the applicant’s certificate of com-
petency or a National Board Commission; or an API certifi-
cate and evidence of having passed the API examination.

WSR 99-17-028

AMENDATORY SECTION (Amending WSR 98-22-024,
filed 10/28/98, effective 11/28/98)

WAC 296-104-100 Inspection—How often must boil-
ers and unfired pressure vessels be inspected? (1) Power
boilers shall be inspected:

(a) Internally and externally while not under pressure -
Annually.

(b) Externally while under pressure - Annually.

(2) Organic vapor boilers shall be inspected:

(a) Internally and externally while not under pressure -
Biennially.

(b) Externally while under pressure - Annually.

(3) Low pressure heating boilers shall be inspected:

(a) Externally while under pressure - Biennially.

(b) Internally while not under pressure (except where
construction does not permit an internal) - ((Bienniaty))
Every 4th year.

(c) Internally, all steam heating boilers will have as a
minimum, an internal of their low water fuel cutoff - Bienni-
ally.

(d) Internally, none required for nonvapor boilers using
glycol, oil or adequately treated with a corrosion inhibitor.

(4) Hot water heaters shall be inspected:

(a) Externally - Biennially.

(b) Internally - None required.

(5) Unfired pressure vessels shall be inspected:

(a) Externally - Biennially.

(b) Internally:

(i) When subject to corrosion and construction permits -
Biennially; or

(ii) Vessels in an owner/user inspection program may
follow intervals established by the NBIC or API-510, pro-
vided nondestructive examination (NDE) is performed at the
biennial external inspection; or

(iii) Pulp or paper dryer rolls may be inspected on a five-
year basis in accordance with TAPPI TIS 0402-16, provided
the owner has established a written inspection program
accepted by the inspector that requires the minimums in sec-
tion 8 of TAPPI TIS 0402-16; or

(iv) Vessels not subject to corrosion do not require an
internal.

AMENDATORY SECTION (Amending WSR 98-22-024,
filed 10/28/98, effective 11/28/98)

WAC 296-104-102 Inspection—What are the stan-
dards for in-service inspection? (1) Where a conflict exists
between the requirements of the standards listed below and
this chapter, this chapter shall prevail.

(2) The standard for inspection of nonnuclear boilers,
unfired pressure vessels, and safety devices is the National
Board Inspection Code (NBIC), ((4995)) 1998 edition, with
addenda. This code may be used on or after the date of issue
and becomes mandatory twelve months after adoption by the
board as specified in RCW 70.79.050(2). )

(3) The standard for inspection of nuclear items is
ASME section XI. The ASME Code edition and addenda
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shall be as specified in the owner in-service inspection pro-
gram plan.

(4) Where a petroleum or chemical process industry
owner/user inspection agency so chooses, the standard for
inspection of unfired pressure vessels used by the owner shall
be the API-510 Pressure Vessel Inspection Code, eighth edi-
tion, with supplements. This code may be used on or after the
date of issue. .

(5) TAPPI TIS 0402-16, dated 1995 may be used for
both pulp dryers and paper machine dryers when requested
by the owner. When requested by the owner, this document
becomes a requirement and not a guideline.

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-105 Inspection—((Netifieation-of

inspeetion-)) How much time is required for notification
of inspection? Seven days will be considered sufficient noti-
fication. The owner or user shall prepare each boiler and
unfired pressure vessel for internal inspection and shall pre-
pare for and apply a hydrostatic pressure test whenever nec-
essary on the date specified by the inspector. ((Seven-days
wil-be-eonsideredsufficientnotifieation:))

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-110 Inspection—((Unsafe-or-defeetive

berlem-or—u-nﬁred—press&we—vessels—)) What will be done
when boilers or unfired pressure vessels are deemed
unsafe or defective? ((f-an-inspeeter;)) Upon inspection of

a boiler or unfired pressure vessel or appurtenances,_if an
inspector finds hazardous conditions such that it is unsafe to
operate under pressure, remedial action shall be initiated at
once. A red tag indicating "unsafe - do not use" shall be
attached to the principle operating control and the owner or
user advised that further operation is prohibited until speci-
fied repairs or other action are taken. The chief inspector
shall be notified immediately, followed by a report on the
condition. Any certificate in force is considered suspended.
When reinspection establishes that necessary repairs have
been made or corrective action taken so that the boiler or
unfired pressure vessel is safe to operate, a report of reinspec-
tion shall be submitted to the chief inspector. The certificate
of inspection will then be reinstated or a new certificate
issued as appropriate.

If other defects, but not unsafe conditions, are found, a
routine inspection report containing a noncompliance report
shall be submitted to the chief inspector ((ard))._The owner
or user shall be allowed to operate the object for a period as
specified by the inspector ((untH)) so long as corrective
action is completed in_the allotted time.

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-115 Inspection—((Pefeetive-eondi-
tions-eoneealed-by-eevering:)) What will be done when
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defective conditions are concealed by covering? If upon an

external inspection there is evidence of a leak or crack,
enough of the covering of the boiler or unfired pressure ves-
sel shall be removed to satisfy the inspector in order ((that
hefshe-may)) to determine ((as+t0)) the safety of the boiler or
unfired pressure vessel((-ef))._If the covering cannot be
removed at the time, ((ke)) the inspector may order the oper-
ation of the boiler or unfired pressure vessel stopped until
such time as the covering can be removed and proper exami-
nation made.

AMENDATORY SECTION (Amending Part III, filed
3/23/60)

WAC 296-104-125 Inspection—((Certifieate-fees:))
re certi fees r 2 If upon inspection a boiler or
unfired pressure vessel is found to be suitable for use and to
conform to these rules and regulations, the owner or user
shall pay certificate fees as scheduled in WAC 296-104-700
directly to the chief inspector ((fees-as-seheduled-inREW
#6-79:296-Inspeetions-are))._The inspection process is not
complete until the certificate of inspection is posted.

If the owner or user of each boiler or unfired pressure
vessel required to be inspected refuses to allow an inspection
to be made, or refuses to pay the above fee, the certificate of
inspection shall be suspended by the chief inspector until the
owner or user complies with the requirements.

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-130 Inspectnon—((%hdt&y—ef-mspee-
tien-eertifieate:)) When are inspection certificates valid?
An inspection certificate, issued in accordance with RCW
70.79.290, shall be valid until expiration unless some defect
or condition affecting the safety of the boiler or unfired pres-
sure vessel is disclosed or the conditions of RCW 70.79.300
apply.

When ((portable-unfired-pressure—vessels-are-inspected
and-certified-by)) an agreement exists between the state ((ef))
and the city jurisdictions of Spokane, Seattle or Tacoma, the
certificates for portable boilers and unfired pressure vessels

w111 be consndered valld ((eeft-l-ﬁeaies—pmﬂed—&ney—afe

posted @ a ))

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-135 Inspection—What are the
requirements for restamping of boilers and unfired pres-
sure vessels((z))2 When the stamping on a boiler or unfired
pressure vessel becomes indistinct the inspector shall instruct
the owner or user to have it restamped. Request for permis-
sion to restamp the boiler or unfired pressure vessel shall be
made to the chief inspector and proof of the original stamping
shall accompany the request. Restamping authorized by the
chief inspector shall be done only in the presence of an
inspector, and shall be identical with the original stamping
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except that it will not be required to restamp the ((ASME))
code symbol. Notice of completion of such restamping shall
be filed with the chief boiler inspector by the inspector who
witnessed the restamping of the boiler or unfired pressure
vessel together with a facsimile of the stamping applied.

AMENDATORY SECTION (Amending WSR 96-21-081,
filed 10/16/96, effective 11/16/96)

WAC 296-104-140 Inspection—((Statestamp:)) How
1 ied? Upon completion of the
installation, all boilers and unfired pressure vessels shall be
inspected by the chief inspector, a deputy inspector, or a spe-
cial inspector. At the time of this inspection, each boiler or
unfired pressure vessel shall be marked with a serial number
of the state of Washington followed by the letter ((“W-—said
L5 I | han 516 in—inheieht-T}

imes-)) "W."

Data sheets shall be made available at the time of first
inspection if not filed with the national board.

Washington special numbers when assigned by the chief
inspector shall be preceded by the letters((x)) "WS."

All rental boilers used in the state of Washington shall be
marked with the serial number of the state of Washington fol-
lowed by the letters "WR."” This will indicate that the boiler
is a rental unit.

The state of Washington markings. numbers and letters,
referenced above, shall not be less than 5/16 ((ineh)) inches

in height((—Fhe-marking)) and shall not be concealed by lag-
ging or paint and shall be exposed at all times.

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-145 Inspection ((ef-systems:))—How

I 1 i in i ified?
A group of unfired pressure vessels operating as a single unit
such as the vessels in a refrigeration system, evaporators,
ironers and paper machines may be given one number, desig-
nating the different vessels of the unit as a-b-c. etc. The
inspector’s report shall cover all pressure vessels in the sys-
tem individually. One certificate shall be issued for the unit.
Certificate charge shall be as outlined in RCW 70.79.290, for

each vessel of the system.

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-150 Inspection—How ar¢ unfired
steam boilers((s)) classified? Unfired steam boilers operat-
ing at pressures of 50 psi or more shall be inspected as power
boilers. Unfired steam boilers operating at less than 50 psi
shall be inspected as unfired pressure vessels.

AMENDATORY SECTION (Amending WSR 96-21-081,
filed 10/16/96, effective 11/16/96)

WAC 296-104-151 Inspection—((Rental-beHlers:))
What are the requirements for rental boilers? ((A#y))

WSR 99-17-028

Every rental boiler used in the state of Washington will have
an internal inspection completed once a year. An operating
inspection under pressure shall be conducted by the chief
inspector, a deputy inspector, or a special inspector at each
and every rental location before being placed into service.

((Any)) A rental boiler, which has never been in rental
service in the state of Washington, will have a satisfactory
hydrostatic test completed along with an initial internal
inspection prior to having a state number issued. Each oper-
ating inspection will be reported to the state of Washington
using the standard inspection form and a copy of this report
will be posted on the rental boiler.

Inspections will be the responsibility of the rental boiler
owner but may be completed by the user’s special inspector.

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-155 Inspection—((Rreparation-for
int I' tion:)) Wi .
prior to internal inspections? The owner or user shall pre-
pare a boiler for internal inspection in the following manner
or as required by the inspector:

((€2))) (1) Water shall be drawn off and the boiler thor-
oughly washed.

((65))) (2) All manhole and handhole plates and wash-out
plugs and water column connections shall be removed, the
furnace and combustion chambers thoroughly cooled and
cleaned.

((€e3)) (3) All grates of internally fired boilers shall be
removed.

((€d)) (4) At each annual inspection brickwork shall be
removed as required by the inspector in order to determine
the condition of the boiler headers, furnace, supports, or other
parts.

((€))) (5) The steam gauge shall be removed for testing
or evidence of testing shown.

(D)) (6) Any leakage of steam or hot water into the
boiler shall be cut off by disconnecting the pipe or valve at
the most convenient point.

(&) (7) The low water cutout shall be disassembled to
such a degree as the inspector shall require.

Unfired pressure vessels shall be prepared for internal
inspection to the extent deemed necessary by the inspector.

AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-160 Inspection—What happens if a
boiler((s)) or unfired pressure vessel((s)) is improperly
prepared for inspection((z))2 If a boiler or unfired pressure
vessel has not been properly prepared for an internal inspec-
tion, or the owner or user fails to comply with the require-
ments for hydrostatic test as set forth in these rules, the
inspector may decline to make the inspection or test and the
certificate of inspection shall be withheld until the owner or
user complies with the requirements.

. ((Unfired-pressure—vessels-shal-be-preparedfor-inspee-
tion-to-the-extent deemned-neeessary-by-the-inspeetor:))

Proposed
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AMENDATORY SECTION (Amending WSR 95-19-058,
filed 9/15/95, effective 10/16/95)

WAC 296-104-165 Inspection—((Remeoval-of-eover-
*ﬂg-*e-Pefmﬁ-mePee&en-)) When should coverings be
rem for in 2 If the boiler or unfired pressure
vessel is jacketed ((se)) such that the longitudinal seams of
shells, drums, or domes cannot be seen, or if pertinent infor-
mation cannot be determined by other means, the following
may be ordered by the inspector: Enough of the jacketing,

setting wall, or other form of casing or housing shall be

removed so that ((thesize-of therivets; piteh-of the rivets—and

other-data)) information necessary to determine the safety of
the bonler or unflred pressure vessel ((may)) can be obtained

meaﬂs)) to the satlsfactlon of the mspecto

AMENDATORY SECTION (Amending WSR 96-21-081,
filed 10/16/96, effective 11/16/96)

WAC 296-104-170 Inspection—((Shep-inspeetions:))
When are shop inspections required? Shop inspections
shall be as required in the applicable sections of the ASME
Code. Only inspectors holding a national board commission
with the appropriate endorsements and a commission issued
by the state of Washington shall make shop inspections in
this state. Supervisors of inspectors who perform shop
inspections in the state need only a National Board Commis-
sion with the appropriate endorsements.

Upon request from a boiler or pressure vessel manufac-
turer holding an ASME Certificate of Authorization within
the jurisdiction, the department shall provide inspection ser-
vices as required by the ASME Code. The manufacturer
receiving such inspection services shall reimburse the depart-
ment for the time and expenses in accordance with the fee
schedule established in WAC 296-104-700.

AMENDATORY SECTION (Amending WSR 98-22-024,
filed 10/28/98, effective 11/28/98)

WAC 296-104-502 Repairs—What are the require-
ments for nonnuclear boilers and unfired pressure vessel
repairs and alterations? Repairs and alterations to nonnu-
clear boilers and pressure vessels shall be made in accordance
with the rules of the National Board Inspection Code (NBIC)
as adopted in WAC 296-104-102.

Repairs/alterations may be made by:

(1) An organization authorized by the jurisdiction and in
possession of a valid Certificate of Authorization for use of
the "R" symbol stamp, issued by the National Board provided
such repairs/alterations are within the scope of the authoriza-
tion.

(2) An organization authorized by the chief inspector and
in possession of a valid ASME Certificate of Authorization
provided such repairs/alterations are within the scope of the
organization’s Quality Control System. The chief inspector
may limit or restrict repairs/alterations for cause.

Owner/user special inspectors may only accept
repairs/alterations to boilers and unfired pressure vessels
operated by their respective companies per RCW 70.79.130.

Proposed
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Where required, ((reperts)) record of welded
repairs/alterations, signed by the organization and a commis-
sioned inspector shall be submitted to the ((depactment))

chief inspector.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 296-104-002
WAC 296-104-107

Approval by director.

Inspection—Which unfired

pressure vessels in places of
public assembly are subject

to these rules?

WSR 99-17-029
PROPOSED RULES
DEPARTMENT OF REVENUE
(Filed August 11, 1999, 10:01 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
11-041.

Title of Rule: WAC 458-20-246 Sales to or through a
direct seller's representative.

Purpose: Explains the exemption from wholesaling and
retailing business and occupation (B&O) tax for persons
meeting the statutory requirements as direct sellers.

Statutory Authority for Adoption: RCW 82.32.300.

Statute Being Implemented: RCW 82.04.423.

Summary: This rule explains the application of the B&O
tax exemption available for sales of "consumer products” by
certain out-of-state persons to or through direct seller's repre-
sentatives. It provides pertinent definitions, and identifies the
statutory requirements the out-of-state person must satisfy to
qualify for this exemption. The rule also explains that the
out-of-state seller is required to collect and remit the appro-
priate retail sales or use tax, even if the sales qualify for the
B&O tax exemption. The proposed changes provide addi-
tional guidance regarding the specific requirements of the
statute.

Reasons Supporting Proposal: The proposed revisions
to this rule result in the application of the B&O tax exemption
in a manner consistent with the statutory requirements.

Name of Agency Personnel Responsible for Drafting:
Leslie Cushman, 711 Capitol Way South, Suite #303, Olym-
pia, WA, (360) 664-0057; Implementation: Claire Hessel-
holt, 711 Capitol Way South, Suite #303, Olympia, WA,
(360) 753-3446; and Enforcement: Russell Brubaker, 711
Capitol Way South, Suite #303, Olympia, WA, (360) 586-
0257.

Name of Proponent:
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule amendment is intended to bring

Department of Revenue, govern-
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department practice into line with the statutory requirements.
Since the enactment of the exemption in 1983, the depart-

.ment has in some cases incorrectly applied the exemption
more broadly than it should have. The rule is being revised to
provide explicit and descriptive information as to who is eli-
gible for the exemption and under what circumstances a per-
son is eligible. The proposed changes to the existing rule are
consistent with the requirements in the statute and are consis-
tent with the federal criteria upon which the statutory condi-
tions were based.

Proposal Changes the Following Existing Rules: The
proposal is a revision to an existing rule. Additional informa-
tion regarding eligibility is being added to the rule in order to
give taxpayers and department personnel more guidance and
explicit direction.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required because the rule and anufacturing-purposes:
the proposed amendment do not impose any requirements or vy s oan
burdens upon small businesses that are not already specifi-
cally required by statute.

RCW 34.05.328 does not apply to this rule adoption.

PROPOSED

This is an interpretive rule that sets forth the Department of ted Sl n
Revenue’s interpretation of RCW 82.04.423, which it admin- home-or-otherthanin-a-permanentretat-establishment—in
isters. i " 2 e

Hearing Location: Evergreen Plaza Building, 2nd Floor
Conference Room, 711 Capitol Way South, Olympia, WA,

on September 29, 1999, at 10:00 a.m.
. Assistance for Persons with Disabilities: Contact Ginny

Dale no later than ten days before the hearing date, TDD 1-
800-451-7985, or (360) 586-0721.

. Submit Written Comments to: Leslie Cushman, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, fax (360) 664-0693, e-mail LeslieC@dor.wa.gov, by
October 15, 1999.

Date of Intended Adoption: October 22, 1999.
August 11, 1999 Whelesaling-and-retailingThe-business—and-oceupa-
Russell W, Brubaker tion-tax-dees-not-apply-to-anout-of-state-seHermaking

Assistant Director

Legislation and Policy Division in-thi vy ) ot

AMENDATORY SECTION (Amending Order 84-3, filed L
11/30/84) - -Dees-notown-or lease real-property-within-this state;

WAC 458-20-246 Sales to or through a direct seller’s senal-property-in-thisstateforsele-in-the-ordinary-eourse-of
representative. ((BrderREW-82.04-423;the-business-and business;

[13] Proposed
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] hed : ind

i -)) (1) Intro-
duction. RCW 82.04.423 provides an exemption from the
business and occupation (B&O) tax on wholesale and retail

sales by a person who does not own or lease real property in

the state, is not incorporated in the state, does_not maintain
inventory in_this state, and makes sales in this state exclu-
sively to or through a "direct seller’s representative.” This
rule explains the statutory elements that must be satisfied in
order to be eligible to take this exemption.

2 k ._The statutory language describing the
direct seller’s representative is substantially the same lan-

limited to those occurring in the home or in a temporary retail
establishment. such as a vendor booth at a fair.

The 1983 Washington state legislature used the same cri-
teria to delineate, for state tax purposes. the necessary rela-
tionship between a direct seller and a direct seller’s represen-
tative,

3 dire ller’ mption. The exemption pro-
vided by RCW 82.04.423 js limited to the B&O tax on
wholesaling or retailing imposed in chapter 82.04 RCW
(Business and occupation tax). A direct seller is subject to
other Washington state tax obligations, including. but not
limited to, the sales tax under chapter 82.08 RCW. the use tax
under chapter 82.12 RCW, and the litter tax imposed by
chapter 82.19 RCW.

(4) Who may take the exemption. The B&O tax

exemption may be taken by a person (the direct seller) selling
a consumer product using the services of a representative

who sells or solicits the sale of the product as outlined in stat-
ute. There are ten elements in the statute that must be present
in order for a person to qualify for the exemption for Wash-
ington sales. The person must satisfy each element to be eli-
gible for the exemption. The taxpaver must retain sufficient
records and documentation to substantiate that each of the ten
required elements has been satisfied. RCW 82.32.070.

(a) The four statutory elements describing the direct
seller. RCW 82.04.423 provides that a direct seller:

(1) Cannot own or lease real property within this state.
For example. if the direct seller’s representative is selling
vitamins door to door for the direct seller, but the direct seller
owns or leases a coffee roasting factory in the state. the direct
seller is not eligible for this exemption; and

(ii) Cannot regularly maintain_a stock of tangible per-
sonal property in thijs state for sale in the ordinary course of
business. This provision does not, however, prohibit the
direct seller from holding title to the consumer product in the
state. For instance, the direct seller owns the consumer prod-
ucts sold by the direct seller’s representative when the repre-
sentative is making retail sales for the direct seller. However,
the personal property must not be a stock of goods in the state

that is for sale in the ordinary course of business. The phrase

"sale in the ordinary course of business" means sales that are
arm’s length and that are routine and reasonably expected to
occur from time to time; and '

(iii) Is not a corporation incorporated under the laws of
this state; and

(iv) Makes sales in this state exclusively to or through a
direct seller’s representative. This provision of the statute
describes how sales by the direct seller may be made. To be

guage as contained in the federal Tax Equity and Fiscal
Responsibility Act (TEFRA) of 1982, PI. 97-248. See 26

USC 3508. The federal law designates types of statutory

eligible for the exemption. all sales by the direct seller in this
state must be made to or through a direct seller’s representa-
tive. The direct seller may not claim any B&O tax exemption

nonemployees for social security tax purposes. The purpose

of the direct seller provision in the federal tax law is to pro-

under RCW 82.04.423 if it has made sales in this state using
means other than a direct seller’s representative. This

vide that a direct seller’s representative is not an employee of

requirement does not, however, limit the methods the direct

the direct seller, thereby relieving the direct seller of a tax
duty. Under the federal law, the direct seller is a business that

seller’s representative may use to_sell these products. For

example, the representative can use the mail or the internet, if

sells its products using a representative who either purchases

all other conditions of the exemption are met. The direct

from the direct seller and resells the product or sells for or

seller’s use of mail order or internet, separate from the repre-

solicits sales on behalf of the direct seller. Retail sales are

sentative’s_use, may or may_not be found to be "sales in this

Proposed [14]
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state" depending on the facts of the situation. If the direct

WSR 99-17-029

the home or otherwise than_in a permanent retail establish-

seller’s use of methods other than to or through a direct

ment. The resale of the products sold by the direct seller at

seller’s representative constitutes sales in this state, the

wholesale is restricted by the statute through the following

exemption is lost. Additionally, a direct seller does not
become ineligible for the exemption due to action by the

language: "For resale, by the buyer or any other person, in
the home or otherwise_than in a permanent retail establish-

direct seller’s representative that is in violation of the statute,

ment." This restrictive phrase requires the product be sold at

such as selling a product to a permanent retail establishment,

retail either in the home or in a nonpermanent retail establish-

if the department finds by a review of the facts that the ineli-
gible sales are irregular, prohibited by the direct seller, and

ment. Regardless of to whom the representative sells, the
retail sale of the product must take place either in the buyer’s

rare.
If a seller uses a direct seller’s representative to sell "con-

home or in a location that is not a permanent retail establish-
ment. Examples of permanent retail establishments are gro-

sumer products” in Washington, and also has a branch office,

cery stores, hardware stores. newsstands, restaurants, depart-

local outlet. or other local place of business, or is represented

ment stores, and drug stores. Also considered as permanent

by any other type of selling employee, selling agent, or sell-

retail establishments are amusement parks and sports arenas,

ine representative, no portion of the sales are exempt from

as well as vendor areas and vendor carts in these facilities if

B&O tax under RCW 82.04.423. For example, a person who

the vendors are operating under an agreement to do business

uses representatives to sell consumer products door to door

on a regular basis. Persons selling at temporary venues, such

and who also sells consumer products through retail outlets is
not eligible for the exemption. The phrase "sales exclusively
to . . . a direct seller’s representative” describes wholesale
sales made by the direct seller to a representative. The phrase

as a county fair or a trade show. are not considered to be sell-
ing at a permanent retail establishment.

(ii) What product the direct seller must be selling. The
direct seller must be selling a consumer product, the sale of

“sales exclusively . . . through a direct seller’s representative"

which meets the definition of "sale at retail,"” used for per-

describes retail sales made by the direct seller to the con-

sonal, family. household. or other nonbusiness purposes.

sumer. The B&O tax exemption provided by RCW

"Consumer product” includes, but is not limited to, cosmet-

82.04.423 is limited to these types of wholesale and retail
sales.
(b) The six statutory elements describing the direct

ics, cleaners and soaps. nutritional supplements and vitamins.
food products, clothing, and household goods, purchased for

use or consumption. The term does not include commercial

seller’s representative. RCW 82.04.423 provides the follow-

equipment, industrial use products, and the like, including

ing elements that relate to the direct seller’s representative:
(i) How the sale is made. A direct seller’s representative

component parts. However, if a consumer product also has a
business use, it remains a "consumer product,” notwithstand-

is "a person who buys consumer products on a buy-sell basis

ing_that the same type of product might be distributed by

or a deposit-commission basis for resale, by the buyer or any-

other unrelated persons t6 be 'used for commercial, industrial,’

other person, in the home or otherwise than in a permanent
retail establishment, or who sells, or solicits the sale of, con-

or manufacturing purposes. For example, desktop computers
are used extensively in the home as well as in businesses, yet

sumer products in the home or otherwise than in a permanent

they are a consumer product when sold for nonbusiness pur-

retail establishment.” The direct seller sells the product using
the services of a representative in one of two ways, which are
described by two clauses in the statute. The first clause ("a

poses.
(iii) How the person is paid. The statute requires that

"substantially all of the remuneration paid to such person,

person who buys . . . for resale" from the direct seller)

whether or not paid in cash. for the performance of services

describes a wholesale sale by the direct seller. The second

described in this subsection is directly related to sales or other

clause (a person who "sells or solicits the sale" for the direct
seller) describes a retail sale by the direct seller.
(A) A transaction is on a "buy-sell basis" if the direct

output, including the performance of services. rather than the
number of hours worked.” The remuneration must be for the

performance of sales and solicitation services and it must be

seller’s representative performing the selling or soliciting ser-
vices is entitled to retain part or all of the difference between

based on measurable output. Remuneration based on hours
does not qualify. A fixed salary or fixed compensation, with-

the price at which the direct seller’s representative purchases

out regard to the amount of services rendered. does not qual-

the product and the price at which the direct seller’s represen-
tative sells the product. The part retained is remuneration
from the direct seller for the selling or soliciting services per-
formed by the representative. A transaction is on a "deposit-
commission basis" if the direct seller’s representative per-

ify.

Remuneration need not be in cash, and it may be the con-
sumer product itself or other property, such as a car.

(iv) How the agreement is_memorialized. The services
by the person must be performed pursuant to a written con-

forming the selling or soliciting services is entitled to retain
part or all of a purchase deposit paid by the consumer in con-

tract between the representative and the direct seller. The
requirement that the contract be in writing is a specific statu-

nection with the transaction. The part retained is remunera-

tory condition of RCW 82.04.423. A series of writings used

tion from the direct seller for the selling or soliciting services
performed by the representative.

(B) The location where the retail sale of the consumer

product may take place is specifically delineated by the terms

of the statute. The direct seller may take the exemption only
if the retail sale of the consumer product takes place either in

to establish the intent is insufficient to comply with this pro-
vision.

(v) What the agreement must contain. The sale and
solicitation services must be the subject of the agreement, and
the agreement must be specific as to the federal tax status of
the representative.

Proposed
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(vi) The status of the representative. The agreement
must state that the representative is not an employee of the
direct seller for federal tax purposes. A person satisfving the
requirements of the statute should also be a statutory nonem-
ployee under federal law. since the requirements of RCW
82.04.423 and 26 U.S.C. 3508 are the same. The direct seller
must maintain proof the representative is a statutory nonem-
ployee.

The statute provides no tax exemption with regard to the
“direct seller’s representative.” The direct seller’s representa-
tive is subject to the service and other activities B&O tax on
commission compensation earned for services described in
RCW 82.04.423. Likewise, a direct seller’s representative

who buys consumer products for resale and does in fact resell
the products is subject to either the wholesaling or retailing
B&O tax upon the gross proceeds of these sales. Retail sales
tax must be collected and remitted to the department on retail
sales unless specifically exempt by law. For example, certain
food products are statutorily exempt from retail sales tax (see
WAC 458-20-244).

(a) Subject to the agreement of the representatives, the

direct seller may elect to remit the B&O taxes of the repre-

sentatives and collect and remit retail sales tax as agents of

the representatives through an agreement with the depart-
ment. The direct seller’s representative should obtain a tax
registration endorsement with the department unless other-
wise exempt under RCW 82.32.045. (See also WAC 458-20-
101 on tax registration.)

(b) Every person who engages in this state in the busi-
ness of acting as a direct seller’s representative for unregis-
tered principals, and who receives compensation by reason of
sales of consumer products of such principals for use in this
state, is required to collect the use tax from purchasers. and
remit the same to_the department of revenue, in the manner
and to the extent set forth in WAC 458-20-221. (Collection
of use tax by retailers and selling agents.)

6 il n e tax r| i si-
bilities of the direct seller. A direct seller is required to col-
lect and remit the tax imposed by chapter 82.08 RCW (Retail
sales tax) or 82.12 RCW (Useg tax) if the seller regularly solic-
its or_makes retail sales of "consumer products" in this state
through a_"direct seller’s representative" even though the
sales are exempt from B&O tax pursuant to RCW 82.04.423.

WSR 99-17-030
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed August 11, 1999, 10:45 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
13-006.

Title of Rule: Chapter 308-56A WAC, Special proce-
dures for obtaining a vehicle ownership document.

Purpose: 1. To meet the criteria set forth in Governor
Locke’s Executive Order 97-02.

Proposed
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2. To clarify rules and help make them more comprehen-
sible. .

Statutory Authority for Adoption:. RCW 46.01.110,
46.12.040, 46.16.216.

Summary: WAC 308-56A-056 Names separated by
words "and," “or," or the slash symbol "/." and 308-56A-150
Certificate of vehicle inspection.

Reasons Supporting Proposal: Meet criteria supporting
Governor Locke’s Executive Order 97-02.

Name of Agency Personnel Responsible for Drafting:
Patrick J. Zlateff, 1125 Washington Street S.E., Olympia,
902-3718; Implementation and Enforcement: Eric Andersen,
1125 Washington Street S.E., Olympia, 902-4045.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The anticipated effects will be a clarification of the
above mentioned requirements.

Proposal Changes the Following Existing Rules: Clarify
sections needed and repeal those no longer required.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required pursuant to RCW
19.85.030 (1)(a). The proposed rule making does not impose
more than a minor cost on businesses in an industry.

RCW 34.05.328 does not apply to this rule adoption.
The contents of the proposed rules are explicitly and specifi-
cally dictated by statute.

Hearing Location: Highways-Licenses Building, Con-
ference Room, 1125 Washington Street S.E., Olympia, WA
98507, on September 22, 1999, at 10:00.

Assistance for Persons with Disabilities: Contact Patrick
J. Zlateff by September 21, 1999, TDD (360) 664-8885, or
(360) 902-3718.

Submit Written Comments to: Patrick J. Zlateff, Rules
Coordinator, Title and Registration Services, P.O. Box 2957,
Olympia, WA 98507-2957, fax (360) 664-0831, by Septem-
ber 21, 1999,

Date of Intended Adoption: October 16, 1999.

August 10, 1999

Deborah McCurley
Administrator

Title and Registration Services

NEW SECTION

WAC 308-56A-056 Names separated by the words
""and," "or," or the slash symbol "/." (1) Does the depart-
ment use the words "and," "or," or the slash symbol "/"
when recording multiple interests on a certificate of own-
ership? The department no longer uses these designations
when recording ownership interest. For those certificates of
ownership which may have been issued using one of these
designations, any registered owners so shown are considered
to have equal registered owner interest in the vehicle and any
lien holder so shown is considered to have equal security
interest in the vehicle.

(2) Will the department use the words "and," "or,"
or the slash symbol "/ if another jurisdiction has
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recorded multiple interests on the foreign certificate of
ownership using one of these designations? The depart-
ment does not use these designations when recording owner-
ship interest.

AMENDATORY SECTION (Amending WSR 97-07-014,

filed 3/11/97, effective 4/11/97)

WAC 308-56A-150 Certificate of yehicle inspection.
(((-l-)—A-fH}ppheefm—FGFeefHﬁeafe—&f—GWﬁefshi-p—miﬁFbe

WSR 99-17-030

hy-Vehieles—referred—for-inspection—for-anyreasonnot
hs{ed-abeve—fFeﬂ-éays—)) (1) When is a certificate of vehicle
in I ired? A certificate of vehicle inspection

signed by an authorized inspector, must accompany the appli-
cation for certificate of ownership and include the applicable

statutory inspection fee whenever the applicant’s vehicle is:

(a) From a state. jurisdiction or province other than
Washington:

(b) Reported destroyed since the last certificate of own-
ership was issued;

{c) A homemade, assembled, or rebuilt vehicle not previ-
ously titled as such;

(d) One whose identification number has been removed,
defaced, altered. destroved, or has become illegible or is
missing;

(e) One with a structural change in. or modification_of,
body or frame changing the class designation or body type
currently shown on the record;

(f) A used vehicle and no Washington record can be
found:

(g) A kit vehicle not previously titled as such:

(h) A street rod not previously titled as such;

(i) A glider kit not previously titled as such; or

(j) Questionable as to ownership.

2) Is a fee al har: ific f vehicl
inspection? No, a fee is not always charged when a vehicle
has been referred for inspection for any other reason other
than subsection (1) of this section; provided that the request
for inspection is made by a commissioned {aw enforcement
officer, an employee of the department of licensing, a vehicle
license agent or other competent inspecting agency desig-
nated by the director.

3) Who i horiz o vehicle in -
tion? Vehicle inspections may be performed by:

(a) The Washington state patrol;

(b) Other competent inspecting agencies designated by
the director if the vehicle is located in a foreign state or prov-
ince and the requirement for inspection by the Washington
state patrol will cause undue hardship.

4) H long i hicl ificate of i .
valid? The vehicle certificate of inspection is valid for the
following periods of time after the inspection date:

(a) Thirty days for vehicles:

(1) Reported destroyed:

(ii) Homemade, assembled, rebuilt, street rods, kit vehi-
cles and glider kits:

(iii) _With identification number removed, defaced.
altered, destroyed, illegible or missing;

(iv) With structural change in, or modification of, body
or frame changing the class designation or body type;

(v) Referred for inspection for any reason not listed.

(b} Sixty days for vehicles:

(i) From a foreign jurisdiction;

(i1) With no Washington record or no manufacture state-

ment of origin/manufacture certificate of origin.

(c) One vyear for vehicles required to be inspected under
subsection (1)(a) through (i) of this section and held for sale
by a licensed dealer.
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WSR 99-17-039
PROPOSED RULES
COUNTY ROAD

ADMINISTRATION BOARD
[Filed August 12, 1999, 1:25 p.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: Title 136 WAC.

Purpose: Amend WAC 136-130-070.

Statutory Authority for Adoption: Chapter 36.79 RCW.

Summary: Revision to WAC 136-130-070, the rural
arterial program.

Name of Agency Personnel Responsible for Drafting
and Implementation: Karen Pendleton, Olympia, 753-5989;
and Enforcement: Jay Weber, Olympia, 753-5989.

Name of Proponent: County Road Administration
Board, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This amendment will revise the rural arterial pro-
gram. A

Proposal Changes the Following Existing Rules:
Amends Title 136 WAC.

No small business economic impact statement has been
prepared under chapter 19.85 RCW.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: 2404 Chandler Court S.W., #240,

- Olympia, WA 98504-0913, on October 14, 1999, at 2:00 p.m.

Assistance for Persons with Disabilities: Contact Karen
Pendleton by September 30, 1999, TDD (800) 833-6384, or
(360) 753-5989.

Submit Written Comments to: Karen Pendleton, fax
(360) 586-0386, by September 30, 1999.

Date of Intended Adoption: October 14, 1999.

August 9, 1999
Jay P. Weber
Executive Director

AMENDATORY SECTION (Amending WSR 99-01-021,
filed 12/7/98, effective 1/7/99)

WAC 136-130-070 Project prioritization in south-
west region (SWR). Each county in the SWR may submit
projects requesting RATA funds not to exceed thirty percent
of the SWR biennial apportionment. No bridge replacement
projects will be funded. Each project shall be rated in accor-
dance with the SWR RAP rating procedures. SWR RAP rat-
ing points shall be assigned on the basis of fifty road condi-
tion points, consisting of twenty-five points for structural
condition and twenty-five points for surface condition,
((thirty)) fifty points for geometrics, ten points for traffic vol-
ume and ten points for traffic accidents, except that portland
cement concrete surfaces and asphalt surfaces with cement
concrete bases shall have fifty points for road surface condi-
tion and no points for structural condition and except that
gravel roads shall have thirty-five points maximum for sur-
face condition, and fifteen points maximum for roadbed

Proposed
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width in geometrics and no other geometric points. Prioritiza-
tion of SWR projects shall be on the basis of total SWR RAP
rating points shown on the project worksheets and the pro-
spectus form of the project application.

WSR 99-17-044
PROPOSED RULES
UTILITIES AND TRANSPORTATION
COMMISSION
[Commission Docket No. A-990298—Filed August 13, 1999, 8:55 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
09-028.

- Title of Rule: Chapter 480-140 WAC, Commission gen-
eral—Budgets, requirements for reviewing budgets of regu-
lated companies.

Purpose: To implement the requirements of Executive
Order 97-02, requiring agencies to review significant rules
for need; effectiveness and efficiency; clarity; intent and stat-
utory authority; cost and fairness. The proposal would repeal
the existing rules, reorganize and rewrite the substance of the
text for compliance with Executive Order 97-02, and promul-
gate new sections incorporating the redrafted provisions. In
addition, the proposal adds provisions to set existing policies
in rules, updates definitions, and deletes obsolete provisions.

Statutory Authority for Adoption: RCW 80.01.040 Gen-
eral and 80.04.160 Utility.

Statute Being Implemented: RCW 80.04.300 through
80.04.330.

Summary: See Explanation of Rules below.

Name of Agency Personnel Responsible for Drafting:
Fred Ottavelli, 1300 South Evergreen Park Drive S.W.,
Olympia, WA 98503, (360) 664-1297; Implementation and
Enforcement: Carole J. Washburn, Secretary, 1300 South
Evergreen Park Drive S.W., Olympia, WA 98503, (360) 664-
1174.

Name of Proponent: Washington Utilities and Transpor-
tation Commission, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: These rules address how the Washington Utilities
and Transportation Commission reviews budgets of regu-
lated companies. This review is in compliance with Execu-
tive Order 97-02 and reviews the chapter for clarify, intent
and statutory authority, need, effectiveness and efficiency,
coordination, cost and fairness. This proposal would redraft
the rules to comply with the executive order, would incorpo-
rate and formalize policies, and would eliminate rules that are
obsolete.

Proposal Changes the Following Existing Rules: The
proposal would repeal existing rules and substitute reorga-
nized and redrafted rules. The proposed substantive changes
to rule text include the following: (1) Deleting and adding
definitions as needed; (2) clarifying who must file, when to
file, and what to file; and (3) deleting obsolete and redundant
requirements.
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule implements
state law, limits the companies that must file, and reduces the
amount of information to be filed. The agency does not
believe that any increase in cost will result from adopting
these rules.

RCW 34.05.328 does not apply to this rule adoption.
The commission is not an agency to which RCW 34.05.328
applies.

Hearing Location: Commission Hearing Room, Second
Floor, Chandler Plaza Building, 1300 South Evergreen Park
Drive S.W., Olympia, WA 98504, on October 13, 1999, at
9:30 a.m.

Submit Written Comments to: Carole J. Washburn, Sec-
retary, P.O. Box 47250, Olympia, WA 98504, or e-mail to
<records @wutc.wa.gov>, or fax (360) 586-1150, by Septem-
ber 8, 1999. Please include Docket No. A-990298 in your
communication.

Date of Intended Adoption: October 13, 1999.

August 12, 1999

Terrence Stapleton
for Carole J. Washburn
Secretary

AMENDATORY SECTION (Amending Order R-5, filed
6/6/69, effective 10/9/69)

WAC 480-140-010 Definitions. ((()-Fhe-term—publie

by—aeee'mas-pfesef;bed-by-ﬁhe-eeﬂﬁm-iss%)) Commission

means Washington utilities and transportation commission.

Net utility plant in service means plant in service less

accumulated depreciation and amortization.

Public_service company means every gas company,
electrical company, telecommunications company, and water

company subject to regulation under the provisions of Title
80 RCW as to rates and service by the commission.

NEW SECTION

WAC 480-140-015 Exemptions from rules. (1) The
commission may grant an exemption of any rule in this chap-
ter, if consistent with the public interest, the purposes under-
lying regulation, and applicable statutes.

WSR 99-17-044

(2) To request a rule exemption, a person must file with
the commission a written request identifying the rule for
which an exemption is sought and giving a full explanation of
the reason the exemption is requested.

(3) The commission will assign the request a docket
number, if needed, and schedule the request for consideration
at one of its regularly scheduled open meetings or, if appro-
priate under chapter 34.05 RCW, in an adjudication. The
commission will notify the person requesting the exemption,
and other interested persons, of the date the commission will
consider the request.

(4) The commission will enter an order granting or deny-
ing the request or setting it for hearing, pursuant to chapter
480-09 WAC.

AMENDATORY SECTION (Amending Order R-363,

Docket No. U-911075, filed 12/31/91, effective 1/31/92)
WAC 480-140-020 Who must file. ((AH-publieserviee

the-eommission:)) The following public service companies
with annual gross operating revenues exceeding two hundred

fifty thousand dollars must file budgets with the commission:

(1) Gas companies;
(2) Electrical companies;

(3) Telecommunications companies that serve more than
two percent of the access lines in the state of Washington,
except those companies classified as competitive by the com-
mission: and

(4) Water companies that are not required to file water
system plans with the department of health in compliance
with WAC 246-290-100. A copy of the water system plan
must be filed with the commission.

AMENDATORY SECTION (Amending Order R-5, filed
6/6/69, effective 10/9/69)

WAC 480-140-030 When to file. The budget for the
ensuing fiscal year ((shal)) must be ((prepared-and)) filed
with the commission within ((40)) ten days of the date it is
approved by the company, but in no event ((shal)) will it be
filed later than ((thetast-day-eof-the—yearpreceding-thatfor
whieh-the-budget-is-applieable)) sixty days after the begin-
ning of the fiscal year.

AMENDATORY SECTION (Amending Order R-363,

Docket No. U-911075, filed 12/31/91, effective 1/31/92)
WAC 480-140-040 ((Preperations)) What to file.

Proposed
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rede:)) Budgets must show construction expenditures and the

operating income, including operation and maintenance
expenditures during the ensuing year. All major construction
projects must be identified in the budget. Major construction
projects for water, gas. and electrical companies include all
projects where the Washington-allocated share of the total
project is greater than five-tenths of one percent of the com-
pany’s latest year-end Washington-allocated net utility plant
in service, but does not include any project of less than three
million dollars on a total project basis. For telecommunica-
tions companies, major projects include all construction
projects where the intrastate Washington-allocated share is

greater than one million dollars.

AMENDATORY SECTION (Amending Order R-43, filed
4/5/73 and 4/18/73)

WAC 480-140-080 Secrecy provision. The commis-
sion may, in its discretion, to the extent permitted by ((seetion
34ehaptert-Laws-eof 1973)) RCW 80.04.095 and chapter
42.17 RCW, upon the request of any public service company,
withhold from publication, ((duringsuehtime-as-the-commis-
sten-may-deem-advisable;)) any portion of any ((erigiral-er
supplemental)) budget ((relatingto-proposed-capital-expendi-

tures)) designated as confidential pursuant to WAC 480-09-
Q15.

Proposed
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REPEALER

The following sections of the Washington Administra-

tive Code are repealed:

WAC 480-140-050
WAC 480-140-060
WAC 480-140-070
WAC 480-140-090
WAC 480-140-100
WAC 480-140-110
WAC 480-140-120
WAC 480-140-130
WAC 480-140-140
WAC 480-140-150
WAC 480-140-160
WAC 480-140-170

Approval.
Supplemental change.
Emergency expenditures.
Conformity of accounts.
Donations.

Dues.

Wage scales.

Tax expenditures.
Affiliated interests.
Adpvertising.

Salaries.

Operations covered.

WSR 99-17-052
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(Division of Child Support)

[Filed August 13, 1999, 11:33 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
16-090.

Title of Rule: WAC 388-14-490 All Washington
employers must report new hires to the Washington state sup-
port registry.

Purpose: Removes prior exemptions from requirements
to report new hires under RCW 26.23.040. Allows employer
to comply with reporting requirements by filing a completed
copy of the employee’s W-4 form.

Statutory Authority for Adoption: RCW 26.23.040.

Statute Being Implemented: RCW 26.23.040.

Summary: Implements the new hire reporting require-
ments of RCW 26.23.040; allows Washington employers to
comply by supplying a copy of the employee’s W-4.

Reasons Supporting Proposal: Employer efficiency and
ease of reporting.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Nancy Koptur, DCS
Rules Coordinator, P.O. Box 9162, Olympia, WA 98507-
9162, (360) 664-5065.

Name of Proponent: Department of Social and Health
Services, Division of Child Support, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule,
Effects:

its Purpose, and Anticipated
Removes prior exceptions to RCW 26.23.040,
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requirements for employers to report new hires to the Wash-
ington state support registry. Provides that an employer com-
plies with RCW 26.23.040 by filing a complete copy of the
employee’s W-4 form.

Proposal Changes the Following Existing Rules:
Amends WAC 388-14-490.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. RCW 34.05.328
(5)(b)(iii) provides that there is no need for a small business
economic impact statement when the rule adopts by reference
without material change a Washington state statute. In addi-
tion, the cost of administering this rule for business will not
be more than a minor cost.

RCW 34.05.328 does not apply to this rule adoption.
Exempt per RCW 34.05.328 (5)(b)(iii); this is not a signifi-
cant legislative rule.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on September 21, 1999, at 10:00
a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by September 10, 1999, phone (360) 664-6094, TTY
(360) 664-6178, e-mail wallpg @dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers.
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, by September 21, 1999.

Date of Intended Adoption: September 22, 1999.

August 13, 1999

Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending Order 3403, filed
6/9/92, effective 7/10/92)

WAC 388-14-490 ((Employer-reporting-program—
Exemptions)) All Washington employers must report new
hires to the Washington state support registry. (1) ((Ia
addition-to—the-exemptions—established-under)) RCW
26.23.040((the-employers-assigned-the-foHowingstandard
industrial-elassifieation(SIC)-codesare-exempt-fromthe

ﬂe&eww%ﬁﬂeﬁmwﬁm)) requires all

employers doing business in the state of Washington to com-

ply with the employer reporting requirements regarding new

hires.

WSR 99-17-063

(2) The minimum information that must be reported is
the employee’s name, date of birth, social security number
and date of hire.

(3) An employer who submits a copy of the employee’s
completed W-4 form complies with the filing requirements of
RCW 26.23.040(3).

(4) An employer may choose to voluntarily report the
other statutory elements.

WSR 99-17-063
PROPOSED RULES
STATE TOXICOLOGIST
[Filed August 13, 1999, 1:21 p.m.}

Supplemental Notice to WSR 99-10-019.

Expedited Adoption—Proposed rule-making notice was
filed as WSR 99-10-019.

Title of Rule: Administration of breath alcohol program.

Purpose: To correct a drafting error in an amendment to
this section effective April 1, 1999 (WSR 99-06-048). This
would make permanent the emergency change adopted in
WSR 99-10-018. The error has caused some confusion about
the appropriate criteria for an acceptable test.

Statutory Authority for Adoption: RCW 46.61.506.

Statute Being Implemented: RCW 46.61.506.

Summary: The change makes clear that in order for
breath alcohol tests conducted on or after April 1, 1999, to be
admissible in judicial or administrative hearings on or after
April 27, 1999, the external standard test results must be
between 0.072 and 0.088. For tests conducted prior to April
1, 1999, the rules in effect at that time would apply.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Barry K. Logan Ph.D.,
2203 Airport Way South, Seattle, WA 98134, (206) 464-
5435.

Name of Proponent: Barry K. Logan Ph.D., State Toxi-
cologist, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This adoption would make permanent a previous
emergency provision (WSR 99-10-018) that was put in place
to assist with the interpretation of breath alcohol test results.
This provision would otherwise have expired August 24,
1999. The change makes clear that in order for tests con-
ducted on or after April 1, 1999, to be admissible on or after
April 27, 1999, the external standard test results must be
between 0.072 and 0.088. For tests conducted prior to April
1, 1999, the rules in effect at that time would apply. The
anticipated effect is that any breath alcohol test conducted on
or after April 1, 1999, that meets all other required criteria,
and in which the external standard test result is between
0.072 and 0.088, would be admissible in administrative or
judicial proceedings conducted after April 27, 1999.

Proposal Changes the Following Existing Rules: This
provision corrects a drafting error in an amendment to this
section effective April 1, 1999 (WSR 99-06-048). This
would make permanent the emergency change adopted in

Proposed
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WSR 99-10-018. The error has caused some confusion about
the appropriate criteria for an acceptable test.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Rule applies only to law
enforcement agencies and administration of legal breath alco-
hol test.

RCW 34.05.328 does not apply to this rule adoption.
Agency compliance not required per subsection (5)(a)(i).

Hearing Location: Washington State Toxicology Lab,
2203 Airport Way South, Seattle, WA 98134, on September
29, 1999, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Beth
Bizzell by September 22, 1999, (206) 464-5435.

Submit Written Comments to: Barry K. Logan Ph.D,,
fax (206) 389-2738, by September 28, 1999.

Date of Intended Adoption: October 6, 1999.
August 10, 1999
Barry K. Logan Ph.D.
State Toxicologist

AMENDATORY SECTION (Amending WSR 95-20-025,
filed 9/27/95, effective 10/28/95)

WAC 448-13-060 Validity and certification of test
results. A test shall be a valid test and so certified, if the
requirements of WAC 448-13-040, 448-13-050 and 448-13-
055 are met, and in addition the following criteria for preci-
sion and accuracy, as determined solely from the breath test
document, are met:

(1) The internal standard test results in the message "ver-
ified.”

(2) In order to be valid, the two breath samples must
agree to within plus or minus ten percent of their mean. This
shall be determined as follows:

(a) The breath test results shall be reported, truncated to
three decimal places.

(b) The mean of the two breath test results shall be calcu-
lated and rounded to four decimal places.

(c) The lower acceptable limit shall be determined by
multiplying the above mean by 0.9, and truncating to three
decimal places.

(d) The upper acceptable limit shall be determined by
multiplying the mean by 1.1 and truncating to three decimal
places.

(e) If the results fall within and inclusive of the upper and
lower acceptable limits, the two breath samples are valid.

(3) The simulator external standard result must lie
between .090 to .110 inclusive for tests conducted prior to
April 1, 1999, and .072 to .088 inclusive for tests conducted
on or after April 1, 1999. This provision is remedial in nature

and applies to any judicial or administrative proceeding con-
ducted after April 27, 1999.

(4) All four blank tests must give results of .000.

If these criteria are met, then these and no other factors
are necessary to indicate the proper working order of the
instrument, and so certify it, at the time of the breath test.

Proposed
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WSR 99-17-070
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed August 13, 1999, 3:07 p.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
10-057.

Title of Rule: Chapter 308-93 WAC, Vessel registration
and certificates of title.

Purpose: 1. To meet the criteria set forth in Governor
Locke’s Executive Order 97-02. .

2. To clarify rules and help make them more comprehen-
sible.

Statutory Authority for Adoption: RCW 88.02.070 and
88.02.100.

Summary: Amending WAC 308-93-030 Vessels subject
to excise tax, registration and titling, 308-93-140 Decals—
Placement, size, and color and 308-93-145 Vessel registra-
tion numbers—Display, size, color; and repealing WAC 308-
93-040 Vessels exempted from excise tax but required to be
registered and titled, 308-93-135 Vessel number required,
308-93-155 Form of number, and 308-93-320 Registration
certificate and decals follow vessel on transfer.

Reasons Supporting Proposal: Meet criteria supporting
Governor Locke's Executive Order 97-02.

Name of Agency Personnel Responsible for Drafting:
Patrick J. Zlateff, 1125 Washington Street S.E., Olympia,
902-3718; Implementation and Enforcement: Eric Andersen,
1125 Washington Street S.E., Olympia, 902-4045.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The anticipated effects will be a clarification of the
above mentioned requirements.

Proposal Changes the Following Existing Rules: Clarify
sections needed and repeal those no longer required.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required pursuant to RCW
19.85.030 (1)(a). The proposed rule making does not impose
more than a minor cost on businesses in an industry.

RCW 34.05.328 does not apply to this rule adoption.
The contents of the proposed rules are explicitly and specifi-
cally dictated by statute.

Hearing Location: Highways-Licenses Building, Con-
ference Room 107, 1125 Washington Street S.E., Olympia,
WA 98507, on September 29, 1999, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Patrick
J. Zlateff by September 28, 1999, TDD (360) 664-8885, or
(360) 902-3718.

Submit Written Comments to: Patrick J. Zlateff, Rules
Coordinator, Title and Registration Services, P.O. Box 2957,
Olympia, WA 98507-2957, fax (360) 664-0831, by Septem-
ber 28, 1999.

Date of Intended Adoption: October 16, 1999.

August 13, 1999
Deborah McCurley, Administrator
Title and Registration Services
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AMENDATORY SECTION (Amending Order TL-RG 8,
filed 9/13/84)

WAC 308-93-030 Vessels subject to excise tax, regis-
tration and titling. ((Fhe-followingvessels-must-be-regis-
fefed-end-a&ed—aﬁd-perehe—e*eise-mﬂf-%hey-afe-efm

the-waters-of this-state:

5 i )
What vessels are subject to excise tax. registration and

titling? Unless specifically exempted under chapters 88.02
and 82.49 RCW. all vessels sixteen feet or longer equipped

with propulsionary machinery or sails, are subject to excise
tax. registration and titling, including the following:

(1) Amphibious vessels (vehicles);

(2) Houseboats;

(3) Inflatable vessels with motors;

(4) Ski type vessels (jet ski, wet bike, etc.);

(5) Racing vessels.

AMENDATORY SECTION (Amending WSR 90-08-018,
filed 3/28/90, effective 4/28/90)

WAC 308- 93 140 Decals—Placement size, and

with-1985-expirations:)) (1) Where do I plac cals I
receive when I register | vessel in Washington? These
decals shall be placed on the vessel for which they were

assigned. Decals must be affixed on (see illustration):

WSR 99-17-070

ors blue, international orange, green, and red, in rotation
beginning with blue for decals that expired in 1985.

3) Which vessel 1 shall isplayed? To legall
operate your vessel on Washington waters, you must display
the decal that shows your vessel is registered for the current

registration year.

AMENDATORY SECTION (Amending Order TL-RG-2,

filed 6/21/84)

WAC 308-93-145 Vessel registration numbers—Dis-
play, snze, color (((—H—Eaekrregts&aaen—numbef-rssued—must—

H-of-this-section-and-have-a-space-or-hyphen-that-is-equal-te
between-the suffix-and-the—aumber-)) (1) What vessels are
required to displav a vessel registration number? All ves-

sels that are required to be registered under chapter 88.02

RCW except vessels documented with the United States

E WN-1237 \ WN-1234-2Z é

a) Both sides of the bow; and
(b) Within six inches aft of, and directly on line with, the
vessel registration number as provided by WAC 308-93-

145(4).
(c) For documented vessels, one decal must be affixed to
each side of the forward half of the vessel for which it was

Coast Guard, are required to display the vessel registration
numbers.

(2) What are vessel registration numbers? Vessel reg-
istration numbers are configured in accordance with 33 CFR
174.23 and:

(a) Uniquely identify the vessel, similar to license plate
numbers for vehicles:

(b) Are assigned by the department when you apply for
initial registration for your vessel;

(c) Are printed on your registration certificate and certif-

icate of ownership:

assigned so it is easily visible for law enforcement.

(2) What do the vessel decals look like that are issued -

by the department? In accordance with 33 CFR, vessel
decals are approximately three inches square. The years in
which validation decals expire must be indicated by the col-

(d) The department does not provide any physical mate-
rial for you to apply to your vessel..

3 i i regi i
number on my vessel? The registration number assigned
shall:

Proposed
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(a) Be painted on or permanently attached to each side of
the forward half of the vessel except as allowed by subsection
(6) of this section or required by subsection (7) of this sec-
tion;

(b) Be in plain vertical block characters of not less than
three inches in height;

(c) Contrast with the color of the background and be dis-
tinctly visible and legible:

(d) Have spaces or hyphens that are equal to the width of
a letter other than "I" or a number other than "1" between the
letter and number groupings (example: WN 5678 EF or
WN-5678-EF); and
(e) Read from left to right.

4) Are vessel registration numbers transferable from
vessel to vessel? Vessel registration numbers are not trans-
ferable between vessels. Once assigned, a vessel registration
number cannot be reassigned to another vessel.

(5) Does a Washington licensed dealer need to display
regi i W i

i y 1 held f le? Washington licensed vessel
dealers shall display dealer registration numbers and decals
assigned and issued by the department. Dealer registration
numbers and decals shall be displayed in the following man-
ner:

(a) The department assigned dealer vessel registration
number must be painted on or attached to a backing plate;
(b) The department issued decal must be affixed within

six inches aft of and directly on line with the dealer registra-
tion number as provided by WAC 308-93-145(4); and

(c) The backing plate shall be attached to the forward
half of the vessel so that the number is visible from each side
of the vessel.

(6) How do ]I displav my vessel registration number if

vessel’ Ilo re i n h
he v istrati woul ily visi-
ble? In this case, the vessel registration number must be
painted on or attached to a backing plate that is attached to the
forward half of the vessel so that the number is visible from
each side of the vessel.

(D Is a_tender as described in chapter 88.02 RCW
required to display a vessel registration number? Vessels

used as a tender, while exempt from registration under RCW

88.02.030. must display the numbers of the parent vessel with’

an additional numeric digit following the last alpha character
of the vessel registration number. (Example 1} WN 5678 EF
1 or WN-5678-EF-1. The second tender vessel registration
number will be the next consecutive number. (Example 2)
WN 5678 EF 2 or WN-5678-EF-2.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:
WAC 308-93-040 Vessels exempted from
excise tax but required to be

registered and titled.

WAC 308-93-135 Vessel number required.

Proposed
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WAC 308-93-155
WAC 308-93-320

Form of number.

Registration certificate and
decals follow vessel on trans-
fer.

WSR 99-17-078
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed August 16, 1999, 10:31 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
13-187.

Title of Rule: Chapter 16-449 WAC, Washington con-
trolled atmosphere storage requirements for winter pears.

Purpose: According to the petition submitted to the
department, the proposed rule will provide the consumer a
better quality winter pear. In addition, growers should recog-
nize a higher packout due to the lack of scuffing, belt burn,
scald and shrivel because packers/shippers will be able to
pack their winter pears earlier in the season. The earlier the
packers/shippers can apply ethoxygin and TBZ, the better the
storage conditions are for the long pull. The delay in packing
(90 days) contributes to scald, decay, scuffing and shrivel,
which equates to lower packouts to the grower, more condi-
tion problems for the packers/receivers and less returns for
the growers.

Statutory Authority for Adoption: Chapter 15.17 RCW.

Statute Being Implemented: RCW 15.17.30 [15.17.-
030].

Summary: Agency response to industry requests con-
cerning lowering the requirements from ninety to sixty days
for qualifying winter pears as controlled atmosphere storage.
This will provide the consumer with a higher quality winter
pear because the packer/shipper will be able to pack and mar-
ket winter pears from controlled atmosphere thirty days ear-
lier. Growers will realize higher packouts without added
increases in quality defects.

Reasons Supporting Proposal: Request from the Upper
Wenatchee River Pears Association, and supported by the
Washington State Horticulture Association.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Jim Quigley, Olympia,
Washington, (360) 902-1833.

Name of Proponent: Upper Wenatchee River Pears
Association and the Washington State Horticulture Associa-
tion, public.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Amendments to the existing rule, chapter 16-449
WAC, Washington controlled atmosphere storage require-
ments for winter pears. This change will allow for the pack-
ing and shipping of controlled atmosphere (CA) winter pears
thirty days earlier. Proponents have indicated that the change
from ninety to sixty days will allow growers to realize higher
packouts due to earlier packing times, which will assist in
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reducing scuffing, belt burn, scald and shrivel. This will
allow the consumer to receive a higher quality winter pear.

Proposal Changes the Following Existing Rules: The
proposal will now qualify winter pears as meeting controlled
atmosphere (CA) storage requirements after the completion
of sixty days instead of the previous requirement of ninety
days.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. On June 9, 1999, the
Upper Wenatchee River Pear Association petitioned the
Washington State Department of Agriculture (WSDA) to
amend the current rules, thereby reducing the amount of days
(from ninety to sixty) for qualifying winter pears as meeting
the controlled atmosphere storage requirements. The Wash-
ington State Horticulture Association also supported the
request. The intent of the proposal is to allow winter pears to
qualify thirty days earlier as meeting the controlled atmo-
sphere storage requirement. The shorter storage period will
allow for the earlier packing/shipping and marketing of win-
ter pears. Currently, there is no mandatory requirement for
winter pears to be stored in controlled atmosphere storage.
Winter pear growers, packers and shippers have the option to
either market their winter pears directly from the orchard,
regular type storage or from controlled atmosphere storage.
Because the proposed rule is at the request of industry and
because the proposed rule allows for more marketing options
and is not a mandatory storage requirement, there is no small
business impact statement.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.

Hearing Location: On October 4, 1999, 10:00 a.m., at
the State Department of Agriculture Building, 21 North Ist
Avenue, Yakima, WA 98902; and on October 5, 1999, 10:00
a.m., at the Washington Apple Commission Office, 2900
Euclid Avenue, Wenatchee, WA.

Assistance for Persons with Disabilities: Contact Cathy
Jensen by October 1, 1999, TDD (360) 902-1996, or (360)
902-1976.

Submit Written Comments to: Jim Quigley, F&V Pro-
gram Manager, WSDA Commodity Inspection Division,
P.O. Box 42560, Olympia, WA 98504-2560, fax (360) 902-
2985, by October 5, 1999.

Date of Intended Adoption: October 8, 1999.

August 13, 1999
William E. Brookreson

Deputy Director

AMENDATORY SECTION (Amending Order 1543, filed
11/8/77)

WAC 16-449-010 Requirements. Winter pears to be
classified as controlled atmosphere storage pears, which meet
the following requirements, other than those specifically set
forth in chapter 15.30 RCW.

(1) Oxygen content of each room shall not exceed 5 per-
cent oxygen within 20 days after sealing of room.

(2) Winter pears shall be retained in a controlled atmo-
sphere storage, under required degrees of temperature and
percentage of air components, for a period of not less than 45
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days for the Bosc variety, and not less than ((99)) 60 days for
all other varieties of winter pears, to qualify as having been
stored in controlled atmosphere storage.

(3) No person in this state shall place or stamp the letters
"CA" or a similar designation in conjunction with a number
or numbers upon any container or sub-container of any fruits
or vegetables, unless the director has inspected such fruits or
vegetables and issued a state lot number for such fruits or
vegetables in conjunction with a certificate stating their qual-
ity and condition, that they were stored in a warehouse
licensed under the provisions of this chapter and that they
meet all other requirements of this chapter or rules adopted
hereunder: Provided, That if such fruits or vegetables are not
allowed to enter the channels of commerce within two weeks
of such inspection or a subsequent similar inspection by the
director the letters "CA" and the state lot number shall be
eradicated by the licensee.

(4) Preconditioned winter pears: In order to bear the
"CA" stamp, all winter pears must be certified as meeting
controlled atmosphere storage requirements prior to the pre-
conditioning.

WSR 99-17-083
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF REVENUE
(By the Code Reviser’s Office)
[Filed August 17, 1999, 8:06 a.m.}

WAC 458-20-238, proposed by the Department of Revenue
in WSR 99-04-020 appearing in issue 99-04 of the State Reg-
ister, which was distributed on February 17, 1999, is with-
drawn by the code reviser’s office under RCW 34.05.335(3),
since the proposal was not adopted within the one hundred
eighty day period allowed by the statute.

Kerry S. Radcliff, Editor

Washington State Register

WSR 99-17-084
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF COMMUNITY,
TRADE AND ECONOMIC DEVELOPMENT
(By the Code Reviser’s Office)
[Filed August 17, 1999, 8:07 a.m.]

Chapter 365-18 WAC, proposed by the Department of Com-
munity, Trade and Economic Development in WSR 99-04-
072, appearing in issue 99-04 of the State Register, which
was distributed on February 17, 1999, is withdrawn by the
code reviser’s office under RCW 34.05.335(3), since the pro-
posal was not adopted within the one hundred eighty day
period allowed by the statute.

Kerry S. Radcliff, Editor
Washington State Register
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WSR 99-17-085
WITHDRAWAL OF PROPOSED RULES
STATE BOARD OF EDUCATION
(By the Code Reviser’s Office)
[Filed August 17, 1999, 8:07 a.m.]

WAC 180-18-055 and 180-51-107, proposed by the State
Board of Education in WSR 99-04-082 appearing in issue
99-04 of the State Register, which was distributed on Febru-
ary 17, 1999, is withdrawn by the code reviser’s office under
RCW 34.05.335(3), since the proposal was not adopted
within the one hundred eighty day period allowed by the stat-
ute. .

Kerry S. Radcliff, Editor

Washington State Register

WSR 99-17-086
PROPOSED RULES
OLYMPIC AIR POLLUTION
CONTROL AUTHORITY
[Filed August 17, 1999, 9:28 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 70.94.141(1).

Title of Rule: Amend Olympic Air Pollution Control
Authority (OAPCA) Regulation 1 Article 5 Registration and
Article 7 Notice of Construction.

Purpose: Revise exemption lists for Registration and
Notice of Construction programs. Simplify Notice of Intent
to Operate to one section in Article 7.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Statute Being Implemented: RCW 70.94.141.

Summary: This proposal will revise the list of sources
that are exempt from the registration and notice of construc-
tion programs. This proposal also combines the notice of
intent to operate into one new section (7.02).

Reasons Supporting Proposal: To address discrepancies
between registration and notice of construction, incorporate
current OAPCA policies, and simplify the regulation.

Name of Agency Personnel Responsible for Drafting:
Jennifer DeMay, 909 Sleater Kinney Road S.E., #1, 438-
8768; Implementation and Enforcement: Charles Peace, 909
Sleater Kinney Road S.E., #1, 438-8768.

Name of Proponent: Olympic Air Pollution Control
Authority (OAPCA), governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposal will revise the list of sources that are
exempt from the registration and notice of construction pro-
grams. This proposal is anticipated to have little or no effect
on sources since most changes are part of current OAPCA
policy.

Proposal Changes the Following Existing Rules: Revi-
sions were made to the list of sources exempt from registra-
tion to address discrepancies and incorporate current OAPCA
policies. The list of sources that require notice of construc-
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tion was removed and a reference to the exemption list in
Article 5 Registration was included.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This agency is not sub-
Ject to the Regulatory Fairness Act (chapter 19.85 RCW)
because air pollution control authorities are not deemed state
agencies (RCW 70.94.141).

RCW 34.05.328 does not apply to this rule adoption.
Pursuant to RCW 70.94.141(1), RCW 34.05.328 does not
apply to this rule adoption.

Hearing Location: Olympic Air Pollution Control
Authority, 909 Sleater Kinney Road S.E., #1, Lacey, WA
98503, on October 13, 1999, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Craig
Weckesser by October 6, 1999, (360) 438-8768.

Submit Written Comments to: Charles Peace, fax (360)
491-6308, by October 13, 1999.

Date of Intended Adoption: October 13, 1999.

August 16, 1999

Charles Peace

Executive Director

Reviser’s note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 99-18 issue of the Register.

WSR 99-17-088
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed August 17, 1999, 9:41 am.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 98-
13-053. ‘ ' '
" Title of Rule: Chapter 458-29A WAC, Leasehold excise

tax, WAC 458-29A-100 Overview and definitions, 458-29A-
200 Taxable rent and contract rent, 458-29A-400 Exémp-
tions, 458-29A-500 Liability, and 458-29A-600 Collection
and administration.

Purpose: Explains administration of the leasehold excise
tax.

Statutory Authority for Adoption: RCW 82.29A.140.

Statute Being Implemented: Chapter 82.29A RCW.

Summary: This rule chapter explains administration of
the leasehold excise tax imposed on the use and possession of
public property by private persons. It provides pertinent def-
initions, and explains the exemptions and credits available
under the program. The chapter also provides direction on
how taxable rent is to be computed and under what circum-
stances and by which methods taxable rent will be estab-
lished by the department. It provides direction for distin-
guishing "contract rent” from other kinds of payments
between the lessee and the lessor. The rules also address the
issues of liability for collection and remittance of the tax.

Reasons Supporting Proposal: The proposed rules will
enhance the consistent application and administration of the
leasehold excise tax program.

Name of Agency Personnel Responsible for Drafting:
Margaret J. Partlow, 711 Capitol Way South, #303, Olympia,



Washington State Register, Issue 99-17

WA, (360) 753-6769; Implementation: Claire Hesselholt,
711 Capitol Way South, Suite #303, Olympia, WA, (360)
753-3446; and Enforcement: Russell Brubaker, 711 Capitol
Way South, Suite #303, Olympia, WA, (360) 586-0257.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision. '

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed chapter is intended to implement the
leasehold excise tax chapter. It will provide guidance regard-
ing the specific requirements of the leasehold chapter. The
rules provide explicit and descriptive information regarding
the application and administration of the tax.

Proposal does not change existing rules. There are no
existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required because the rule and
the proposed amendments do not impose any requirements or
burdens upon small businesses that are not already specifi-
cally required by statute.

RCW 34.05.328 does not apply to this rule adoption.
This is an interpretive rule that sets forth the Department of
Revenue’s interpretation of chapter 82.29A RCW, which it
administers.

Hearing Location: General Administration Building,

_ Conference Room #201, 11th and Columbia, Olympia,
Washington, on September 21, 1999, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Ginny
Dale no later than ten days before the hearing date, TDD 1-
800-451-7985, or (360) 586-0721.

Submit Written Comments to: Margaret J. Partlow,
Department of Revenue, P.O. Box 47467, Olympia, WA
98504-7467, fax (360) 664-0693, e-mail margaretp@dor.
wa.gov, by September 22, 1999.

Date of Intended Adoption: September 24, 1999.

August 17, 1999
Russell W. Brubaker
Assistant Director

Legislation and Policy

NEW SECTION

WAC 458-29A-100 Leasehold excise tax—Overview
and definitions. (1) Introduction. Chapter 82.29A RCW
establishes an excise tax on the act or privilege of occupying
or using publicly owned real or personal property through a
leasehold interest. The intent of the law is to ensure that les-
sees of property owned by public entities bear their fair share
of the cost of governmental services when the property is
rented to someone who would be subject to property taxes if
the lessee were the owner of the property. The tax is an
excise tax triggered by the private use and possession of the
public property. RCW 82.29A.030.

(2) Definitions. For the purposes of chapter 458-29A
WAC, the following definitions apply unless the context
requires otherwise.

(a) "Department” means the department of revenue.
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(b) "Concession” means the right to operate a business in
an area of public property.

(c) "Contract rent" means that portion of the payment
made by a lessee (including a sublessee) to a public lessor (or
to a third party for the benefit of that lessor) for a leasehold
interest in land and improvements or tangible personal prop-
erty.

(d) "Franchise" means a right granted by a public entity
to a person to do certain things that the person could not oth-
erwise do. A franchise is distinguishable from a leasehold
interest even when its exercise and value is inherently depen-
dent upon the use and possession of publicly owned prop-
erty.
(e) "Leasehold interest” means an interest granting the
right to possession and use of publicly owned real or personal
property as a result of any form of agreement, written or oral,
without regard to whether the agreement is labeled a lease,
license, or permit.

(i) Regardless of what term is used to label an agreement
providing for the use and possession of public property by a
private party, it is necessary to look to the actual substantive
arrangement between the parties in order to determine
whether a leasehold interest has been created.

(ii) Both possession and use are required to create a
leasehold interest, and the lessee must have some identifiable
dominion and control over a defined area to satisfy the pos-
session element. The defined area does not have to be speci-
fied in the agreement but can be determined by the practice of
the parties. This requirement distinguishes a taxable lease-
hold interest from a mere franchise, license, or permit.

For example, Sam sells hot dogs from his own trailer at
varying sites within a county fairgrounds during events. Sam
is not assigned a particular place to set up his trailer nor does
he store his trailer on the fairground between events. Sam’s
right to sell and his use of the property is considered a fran-
chise and not a leasehold interest. The necessary element of
possession, involving a greater degree of dominion and con-
trol over a more defined area, is lacking.

(iii) The use or occupancy of public property where the
purpose of such use or occupancy is to render services to the
public owner does not create a leasehold interest. The les-
see’s possession and use of the property is in furtherance of
the public owner’s purposes, and it is the public owner who
benefits from the governmental services rendered in respect
to the property.

For example, Contractor A operates a snack bar at a pub-
licly owned facility where food and beverages are sold to
members of the public, and derives a profit from the proceeds
of the snack bar sales. Contractor B operates a cafeteria
where food is provided at no charge to persons with appropri-
ate 1D., and is reimbursed on a cost-plus basis. Contractor A
is engaged in a business enterprise the same as any other res-
taurateur. Contractor A is using the public property for a pri-
vate purpose, and has a taxable leasehold interest on the pre-
mises. Contractor B is merely providing a service to govern-
ment personnel that the government agency would otherwise
provide. Contractor B is using public property for a public
purpose, and does not have a taxable leasehold interest.

(iv) "Leasehold interest” includes the use and occupancy
by a private party of property that is owned in fee simple,
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held in trust, or controlled by a public corporation, commis-
sion, or authority created under RCW 35.21.730 or 35.21.660
if:

(A) The property is within a special review district estab-
lished by ordinance after January 1, 1976; or

(B) The property is listed on, or is within a district listed
on, any federal or state register of historical sites in existence
after January 1, 1987,

(v) "Leasehold interest” does not include:

(A) Road or utility easements;

(B) Rights of access, occupancy, or use granted solely
for the purpose of removing materials or products purchased
from a public owner or the lessee of a public owner, including
permits to graze livestock, cut brush, pick wild mushrooms,
or mine ore; and

(C) Any right to use personal property (excluding land or
buildings) owned by the United States (as a trustee or other-
wise), or by a foreign government, when the right to use the
property is granted by a contract solely to manufacture or
produce articles for sale to the United States or the foreign
government.

(f) "Lessee” means a private person or entity with a
leasehold interest in public property who would be subject to
property tax if the person or entity owned the property in fee.

(8) "Lessor" or "public lessor" means an entity exempted
from property tax obligations pursuant to Article 7, section 1
of the state Constitution that grants a leasehold interest in
public property to a private person or entity.

(h) "License" means permission to enter on land for
some purpose, without conferring any rights to the land upon
the person granted the permission. For example, a permit to
enter federal lands to launch rafts into the water for the pur-
pose of conducting whitewater river rafting tours is a license,
not a leasehold interest.

(1) "Management agreement” means a written agency
agreement between a public property owner and a private
person or entity for the use and possession of public property
under the following circumstances:

(1) The public property owner retains all liability for pay-
ment of business operating costs and business related dam-
ages (other than costs and damages attributable to the activi-
ties of the private party);

(it) The public property owner has title and ownership of
all receipts from sales of services or products relating to the
management agreement (whether such amounts are collected
by the private party on behalf of the public owner or whether
the public owner permits the private party to retain a portion
of the receipts as payment for services rendered by the private
party), and the full discretion of whether to eliminate, reduce
or expand the business activity conducted on the property;
and

(iii) The public property owner has full control of the
prices to be charged for the goods or services provided in the
course of use of the property.

If each of these criteria is met, the arrangement between
the parties is considered a "true” management agreement
which does not, by itself, create a taxable leasehold interest in
the property.

() "Permit” means a written document creating a license
to enter land for a specific purpose.
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(k) "Product lease” means a lease of public property
which will be used to produce agricultural or marine products
(aquaculture) wherein the lease or agreement requires that:

(1) The leasehold payment be made by delivering a stated
percentage of the agricultural or marine products to the credit
of the lessor; or

(i1) The lessor be paid a stated percentage of the proceeds
from the sale of the agricultural or marine products.

(1) "Public property” means all property owned by an
entity exempted from property tax obligations pursuant to
Article 7, section 1 of the state Constitution (and, in some
instances, property held in trust by the United States).

(m) "Renegotiated” means a change in the leasehold
agreement, other than one specifically required by the terms
of the agreement itself, which alters:

(i) The agreed time of possession and use of the prop-
erty;

(i) The restrictions on the manner in which the property
may be used; or

(iii) The rate of cash rental or other consideration paid by
the lessee to or for the benefit of the lessor.

The term also includes the continued possession of the
property by the lessee beyond the original date when, accord-
ing to the terms of the agreement, the lessee had the right to
vacate the premises without incurring further liability to the
lessor.

(n) "Taxable rent" means the amount of rent upon which
the measure of leasehold excise tax is based. It is either the
contract rent or an amount established by the department in
accordance with the procedures set forth in RCW
82.29A.020(2). (See also WAC 458-29A-200.)

(0) "Utility easement” means the right to use publicly
owned land for the purpose of providing access or installation
of publicly regulated utilities.

NEW SECTION

WAC 458-29A-200 Leasehold excise tax—Taxable
rent and contract rent. (1) Introduction, Ordinarily, the
amount of taxable rent is the amount of contract rent paid by
a lessor for a taxable leasehold interest. The law does autho-
rize the department to establish a taxable rent different from
the contract rent in certain cases. This rule explains the
exclusions of certain moneys and other property received by
or on behalf of a lessor from the measure of contract rent. It
also explains the conditions under which the department is
authorized to establish a taxable rent different from the con-
tract rent.

(2) Contract rent exclusions. Even when a leasehold
interest is present, not all payments made to a lessor consti-
tute taxable contract rent. For example, payments made to or
on behalf of the lessor for actual utility charges, janitorial ser-
vices, security services, and for special assessments such as
storm water impact fees attributable to the lessee’s space or
prorated among multiple lessees, are not included in the mea-
sure of contract rent, if the actual charges are separately
stated and billed to the lessee(s). "Utility charges” means
charges for services provided by a public service business
subject to the public utility tax under chapter 82.16 RCW,
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and, for the purpose of this section only, also includes water,
sewer, and garbage services and cable television services.
However, if such deductions are determined by the depart-
ment to reduce the amount of contract rent to a level below
market value, the department may establish a taxable rent in
accordance with section (6) below.

For example, Dan leases retail space in a building owned
by the Port of Whistler. He pays $800 per month for the
space, which includes building security services. Addition-
ally, he is assessed monthly for his pro rata share of actual
janitorial and utility services provided by the Port. The Port
determines Dan’s share of these charges in the following
manner: The average annual amount actually paid by the
Port for utilities in the prior year is divided by 12. Dan’s
space within the building is approximately ten percent of the
total space in the building, so the averaged monthly charge is
multiplied by .10 (Dan’s pro rata share based upon the
amount of space he leases), and that amount is added to Dan’s
monthly statement as a line item charge for utilities, separate
from the lease payment. The charges for janitorial services
are treated in the same manner. In this case, Dan’s payment
for utilities and janitorial services are not included in the
measure of contract rent. His payments for security services
are included in the measure of contract rent, and subject to the
leasehold excise tax, because they are not calculated and
charged separately from the lease payments.

Contract rent also does not include:

(a) Expenditures made by the lessee for which the lease
agreement requires the lessor to reimburse the lessee;

(b) Expenditures made by the lessee for improvements
and protection if the lease or agreement requires the
improved property to be open to the general public (e.g., a
public boat launch) and prohibits the lessee from enjoying
any profit directly from the lease;

(c) Expenditures made by the lessee to replace or repair
the facilities due to fire or other catastrophic event including,
but not necessarily limited to, payments: :

(i) For insurance to reimburse losses;

(ii) To a public or private entity to protect the property
from damage or loss; or

(iii) To a public or private entity for alterations or addi-
tions made necessary by an action of government which
occurred after the date the lease agreement was executed.

(d) Improvements added to public property if the
improvements are taxed as any person’s personal property.

(3) Combined payments. When the payment for a
leasehold interest is made in combination with payment for
concession, franchise or other rights granted by the public
lessor, only that part of the payment which represents consid-
eration for the leasehold interest is considered part of the con-
tract rent. For example, if the payment made by the lessee to
the public lessor exceeds the fair market rental value for com-
parable property with similar use, the excess is generally
attributable to payment for a concession or other right.

(4) Lease payments based on a percentage of sales.
The measure of contract rent subject to the leasehold excise
tax may be based upon a lease which provides that the rent
shall be a percentage of business proceeds. The manner in
which the rent is calculated does not, in itself, determine the
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character of the underlying right or interest for which the pay-
ment is made.

(5) Expenditures for improvements. Expenditures by
the lessee for nonexcludable improvements (see WAC 458-
29A-200(2)) with a useful life of more than one year will be
treated as prepaid contract rent if the expenditures were
intended by the parties to be included as part of the contract
rent. Such intention may be demonstrated by a contract pro-
vision granting ownership or possession and use to the public
owner of the underlying property and/or by the conduct of the
parties. These expenditures should be prorated over the use-
ful life of the improvement, or over the remaining term of the
lease or agreement if the useful life of the improvement
exceeds that term.

(6) Department’s authority to establish taxable rent.
RCW 82.29A.020(2) authorizes the department to establish a
"taxable rent" that is different from contract rent in some sit-
uations.

(a) If the department determines that a lessee has a lease-
hold interest in publicly owned property and that such lease-
hold interest has not been established through competitive
bidding, or negotiated in accordance with statutory require-
ments regarding the rent payable, or negotiated under circum-
stances, established by public record, clearly showing that the
contract rent was the maximum attainable by the lessor, the
department may establish a taxable rent computation for use
in determining the tax payable under authority granted under
chapter 82.29A RCW. The department shall base its compu-
tation on the following criteria:

(i) Consideration shall be given to rent being paid to
other lessors by lessees of similar property for similar pur-
poses over similar periods of time; or

(ii) Consideration shall be given to what would be con-
sidered a fair rate of return on the market value of the prop-
erty leased less reasonable deductions for any restrictions on
use, special operating requirements or provisions for concur-
rent use by the lessor, another person or the general public.

(b) If the department establishes taxable rent pursuant to
subsection (a) and RCW 82.29A.020 (2)(b), and the contract
rent was established in accordance with the procedures set
forth in that section, but the lease is ten or more years old and
has not been renegotiated, the taxable rent for leasehold
excise tax purposes shall be prospective only. However, if
upon examination the department determines that the con-
tract rent was not set in accordance with the statutory provi-
sions of RCW 82.29A.020(2) and the rent is below fair mar-
ket rate, the department may, in its discretion (and in most
instances, will) apply the taxable rental rate retroactively for
purposes of determining the leasehold excise tax, subject to
the provisions of RCW 82.32.050(3).

(c) The department will not establish taxable rent if one
of the following four situations apply:

(i) The leasehold interest has been established or renego-
tiated through competitive bidding;

(ii) The rent was set or renegotiated according to statu-
tory requirements;

(iii) Public records demonstrate that the rent was the
maximum attainable; or
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(iv) A lease properly established or renegotiated in com-
pliance with (6)(a)(i), (ii), or (iii) has been in effect for ten
years or less without renegotiation. ’

(d) Where the contract rent has been established in
accordance with one of the first three criteria set forth above,
and the lease agreement has not been in effect for ten years or
more, or has been properly renegotiated within the past ten
years, the taxable rent is deemed to be the stated contract rent.

(e) If land on the Hanford reservation is subleased to a
private or public entity by the state of Washington, "taxable
rent” means only the annual cash rental payment made by the
sublessee to the state and specifically referred to as rent in the
sublease agreement.

NEW SECTION

WAC 458-29A-400 Leasehold excise tax—Exemp-
tions. (1) Introduction. RCW 82.29A.130 establishes a
number of exemptions from the leasehold excise tax. To be
exempt from the leasehold excise tax, the property subject to
the leasehold interest must be used exclusively for the pur-
poses for which the exemption is granted.

(2) Operating properties of a public utility. All lease-
hold interests that are part of the operating properties of a
public utility are exempt from leasehold excise tax if the
leasehold interest is assessed and taxed as part of the operat-
ing property of a public utility under chapter 84.12 RCW.
For example, tracks leased to a railroad company at the Port
of Seaside are exempt from leasehold excise tax because the
railroad is a public utility assessed and taxed under chapter
84.12 RCW and the tracks are part of the railroad’s operating
properties.

(3) Nonprofit schools and colleges. All leasehold inter-
ests in facilities owned or used by a public school, college, or
university to provide housing to students are exempt from
leasehold excise tax if the student housing is exempt from
property tax under RCW 84.36.010 and 84.36.050. For
example, the leasehold interest associated with a building
used as a dormitory for Public University students is exempt
from the leasehold excise tax.

(4) Subsidized housing. All leasehold interests of sub-
sidized housing are exempt from leasehold excise tax if the
United States, the state of Washington, or any political subdi-
vision owns the property in fee simple and residents of the
housing are subject to specific income qualification require-
ments. For example, a leasehold interest in an apartment
house that is subsidized by the Federal Department of Hous-
ing and Urban Development is exempt from leasehold excise
tax if the property is owned by the state of Washington and
residents are subject to income qualification requirements.

(5) Nonprofit fair associations. All leasehold interests
used for fair purposes of a nonprofit fair association are
exempt from leasehold tax if the fair association sponsors or
conducts a fair or fairs supported by revenues collected under
RCW 67.16.100 and allocated by the director of the depart-
ment of agriculture. The property must be owned in fee sim-
ple by the United States, the state of Washington, or any pub-
lic political subdivision. However, if a nonprofit association
subleases exempt property to a third party, the sublease is a
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taxable leasehold interest. For example, a leasehold interest
held by the Local Nonprofit Fair Association is considered
exempt from leasehold excise tax. However, if buildings on
the fairgrounds are rented to private parties for storage during
the winter, these rentals may be subject to the leasehold
excise tax.

(6) Public employee housing. All leasehold interests in
public property used as a residence by an employee of the
public owner are exempt from leasehold tax if the employee
is required to live on the public property as a condition of his
or her employment. For example, a cabin used as a residence
by a forest ranger in the Northwest National Forest is exempt
from leasehold excise tax if the cabin is owned by the United
States, the ranger is employed by the U.S. Forest Service (an
agency of the United States government), and the ranger is
required to live in the Northwest National Forest as a condi-
tion of his/her employment.

(7) Interests held by enrolled Indians. Leasehold
interests held by enrolled Indians are exempt from leasehold
excise tax if the lands are owned or held by any Indian or
Indian tribe, and the fee ownership of the land is vested in or
held in trust by the United States, unless the leasehold inter-
ests are subleased to a lessee which would not qualify under
chapter 82.29A RCW, RCW 84.36.451 and 84.40.175 and
the tax on the lessee is not preempted due to the balancing test
(see WAC 458-20-192).

Any leasehold interest held by an enrolled Indian or a
tribe, where the leasehold is located within the boundaries of
an Indian reservation, on trust land, on Indian country, or is
associated with the treaty fishery or some other treaty right, is
not subject to leasehold excise tax. For example, if an
enrolled member of the Puyallup tribe leases port land at
which the member keeps his or her boat, and the boat is used
in a treaty fishery, the leasehold interest is exempt from the
leasehold tax. For more information on excise tax issues
related to enrolled Indians, see WAC 458-20-192 (Indians—
Indian reservations).

(8) Leases on Indian lands to non-Indians. Leasehold
interests in any real property of any Indian or Indian tribe,
band, or community held in trust by the United States or sub-
Ject to a restriction against alienation imposed by the United
States that are held by a non-Indian not otherwise exempt
from tax due to the application of the balancing test under
WAC 458-20-192 are exempt from leasehold excise tax if the
amount of contract rent paid is greater than or equal to ninety
percent of fair market rental value. In determining whether
the contract rent of such lands meets the required level of
ninety percent of market value, the department will use the
same criteria used to establish taxable rent under RCW
82.29A.020 (2)(b) (WAC 458-29A-200).

For example, Harry leases land held in trust by the
United States for the Yakima tribe for the sum of $900 per
month. The fair market value for similar lands used for sim-
ilar purposes is $975 per month. The lease is exempt from
the leasehold tax because Harry pays at least ninety percent
of the fair market value for the qualified lands. For more

information on the preemption analysis and other tax issues,
see WAC 458-20-192.
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(9) Annual taxable rent is less than two hundred fifty
dollars. Leasehold interests for which the taxable rent is less
than $250 per year are exempt from leasehold tax. For the
purposes of this exemption, if the same lessee has a leasehold
interest in two or more contiguous parcels of property owned
by the same public lessor, the taxable rent for each contigu-
ous parcel will be combined and the combined taxable rent
will determine whether the threshold established by this
exemption has been met. To be considered contiguous, the
parcels must be in closer proximity than merely within the
boundaries of one piece of property. When determining the
annual leasehold rent, the department will rely upon the
actual substantive agreement between the parties. Rent pay-
able pursuant to successive leases between the same parties
for the same property within a twelve-month period will be
combined to determine annual rent; however, a single lease
for a period of less than one year will not be projected on an
annual basis.

The following examples identify a number of facts and
then state a conclusion. These examples should be used only
as a general guide. The status of each situation must be deter-
mined after a review of all of the facts and circumstances.

(a) The yacht club rents property from the Port of Bay
City for its clubhouse and moorage. It also rents a parking
stall for its commodore. The parking stall is separated from
the clubhouse only by a common walkway. The parking stall
lease is a part of the clubhouse lease because it is contiguous
to the clubhouse, separated only by a necessary walkway.

(b) Ace Flying Club rents hangars, tic downs, and ramps
from the Port of Desert City. It has separate leases for several
parcels. The hangars are separated from the tie down space
by a row of other hangars, each of which is leased to a differ-
ent party. Common ramps and roadways also separate the
club’s hangars from its tie-downs. The hangars, because they
are adjacent to one another, create a single leasehold interest.
The tie downs are a separate taxable leasehold interest
because they are not contiguous with the hangars used by Ace
Flying Club.

(c) Grace leases a lot from the City of Flora, from which
she sells crafts at different times throughout the year. She
pays $50 per month for the lot, and has a separate lease for
each season during which she sells. She has one lease from
May through September, and a separate lease for the time
between Thanksgiving and Christmas, which might run thirty
to forty days, depending on the year. The leases will be com-
bined for the purposes of determining the leasehold excise
tax. They relate to the same piece of property, for the same
activity by the same lessee, and occur within the same year.

(d) Elizabeth owns a Christmas tree farm. Every year
she rents a small lot from the Port of Capital City, adjacent to
its airport, to sell Christmas trees. She pays $125 to the port
to rent the lot for 6 weeks. It is the only time during the year
that she rents the lot. Her lease is exempt from the leasehold
excise tax, because it does not exceed $250 per year in tax-
able rent.

(10) Leases for a continuous period of less than thirty
days. Leasehold interests that provide use and possession of
public property for a continuous period of less than thirty
days are exempt from leasehold tax. In determining the dura-
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tion of the lease, the department will rely upon the actual
agreement and/or practice between the parties. If asingle les-
see is given successive leases or lease renewals of the same
property, the arrangement is considered a continuous use and
possession of the property by the same lessee. A leasehold
interest does not give use and possession for a period of less
than thirty days based solely on the fact that the public lessor
has reserved the right to use the property or to allow third par-
ties to use the property on an occasional, temporary basis.

(11) Month-to-month leases in residential units to be
demolished or removed. Leasehold interests in properties
rented for residential purposes on a month-to-month basis
pending destruction or removal for construction of a public
highway or building are exempt from the leasehold excise
tax. For example, if the state or other public entity has
acquired private properties for highway expansion, airport
expansion, or capitol campus expansion, and rents those res-
idential units pending their removal for construction, these
leases do not create taxable leasehold interests. This exemp-
tion does not require evidence of imminent removal of the
residential units; the term "pending” merely means "while
awaiting." The exemption is based upon the purpose for
which the public entity holds the units. For example, State
University has obtained capital development funding for the
construction of new campus buildings, and has purchased a
block of residential property adjacent to campus for the sole
purpose of expansion. Jim leases these houses from State
University pursuant to a month-to-month rental agreement
and rents them to students. Construction of the new buildings
is not scheduled to begin for two years. Jim is not subject to
the leasehold excise tax, because State University is holding
the residential properties for the sole purpose of expanding its
facilities, and Jim is leasing them pending their certain, if not
imminent, destruction.

(12) Public works contracts. Leasehold interests in
publicly owned real or personal property held by a contractor
solely for the purpose of a public improvements contract or
work to be executed under the public works statutes of Wash-
ington state or the United States are exempt from leasehold
tax. To receive this exemption, the contracting parties must
be the public owner of the property and the contractor that
performs the work under the public works statutes.

For example, during construction of a second deck on the
Nisqually Bridge pursuant to a public works contract
between the state of Washington and Tinker Construction,
any leasehold interest in real or personal property created for
Tinker solely for the purpose of performing the work neces-
sary under the terms of the contract is exempt from leasehold
tax.

(13) Correctional industries in state adult correc-
tional facilities. Leasehold interests for the use and posses-
sion of state adult correctional facilities for the operation of
correctional industries under RCW 72.09.100 are exempt
from leasehold tax. For example, a profit or nonprofit orga-
nization operating and managing a business within a state
prison under an agreement between it and the department of
corrections is exempt from leasehold tax for its use and pos-
session of state property.
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(14) Camp facilities for disabled persons. Leasehold
interests in a camp facility are exempt from leasehold tax if
the property is used to provide organized and supervised rec-
reational activities for disabled persons of all ages, and for
public recreational purposes, by a nonprofit organization,
association, or corporation which would be exempt from
property tax under RCW 84.36.030(1) if it owned the prop-
erty. For example, a county park with camping facilities
leased to a nonprofit charitable organization is exempt from
leasehold tax if the nonprofit allows the property to be used
by the general public for recreational activities throughout
the year, and to be used as a camp for disabled persons for
two weeks during the summer.

(15) Public or entertainment areas of certain baseball
stadiums. Leasehold interests in public or entertainment
areas of a baseball stadium with natural turf and a retractable
roof or canopy, located in a county with a population of over
one million people, with a seating capacity of over forty thou-
sand, and constructed on or after January 1, 1995, are exempt
from leasehold excise tax.

"Public or entertainment areas” for the purposes of this
exemption include ticket sales areas, ramps and stairs, lob-
bies and concourses, parking areas, concession areas, restau-
rants, hospitality and stadium club areas, kitchens or other
work areas primarily servicing other public areas, public rest
rooms, press and media areas, control booths, broadcast and
production areas, retail sales areas, museum and exhibit
areas, scoreboards or other public displays, storage areas,
loading, staging, and servicing areas, seating areas and suites,
the playing field, and any other areas to which the public has
access or that are used for the production of the entertainment
event or other public usage, and any other personal property
used for such purposes. "Public or entertainment areas" does
not include locker rooms or private offices used exclusively
by the lessee.

(16) Public or entertainment areas of certain football
stadiums and exhibition centers. Leasehold interests in the
public or entertainment areas of an open-air stadium suitable
for national football league football and for Olympic and
world cup soccer, with adjacent exhibition facilities, parking
facilities, and other ancillary facilities constructed on or after
January 1, 1998, are exempt from leasehold excise tax. For
the purpose of this exemption, the term "public and entertain-
ment areas” has the same meaning as set forth in subsection
(15) above. .

(17) Public facilities districts. All leasehold interests in
public facilities districts, as provided in chapter 36.100 RCW
or Title 35 RCW are exempt from leasehold excise tax.

NEW SECTION

WAC 458-29A-500 Leasehold excise tax—Liability.
(1) Introduction. The event triggering a leasehold excise tax
liability is the use by a private person or entity of publicly
owned, tax-exempt property.

Where a lessee is also a tax-exempt government entity,
the tax will apply against a private sublessee, even though no
contractual arrangement exists between the sublessee and the
public lessor.
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(2) Lessor's responsibility to collect and remit tax.
The public lessor is responsible for collecting and remitting
the leasehold excise tax from its private lessees. If the public
lessor collects the leasehold excise tax but fails to remit it to
the department, the public lessor is liable for the tax.

(a) Where the public lessor has attempted to collect the
tax, but has received neither contract rent nor leasehold
excise tax from the lessee, the department will proceed
directly against the lessee for payment of the tax and the les-
see shall be solely liable for the tax, provided, the lessor noti-
fies the department in writing when the lessor is unable to
collect rent and/or taxes, and the amount of the leasehold
excise tax arrearage is $1000 or greater. If the lessor fails to
notify the department, the department may, in its discretion,
look to the public lessor for payment of the tax.

(b) If, upon examining all of the facts and circumstances,
the department determines that the public lessor in good faith
believed the lessee to be exempt from all or part of the lease-
hold excise tax, the department will look to the public lessor
for assistance in collection of the tax due, but will not hold
the public lessor personally liable for payment of such tax.
To satisfy the requirement of “good faith" the public lessor
must have acted with reasonable diligence and prudence to
determine whether the leasehold excise tax was due from the
lessee.

(3) The following examples, while not exhaustive, illus-
trate some of the circumstances in which a public lessor may
or may not be held liable for the leasehold excise tax. These
examples should be used only as a general guide. The status
of each situation must be determined after a review of all of
the facts and circumstances.

(a) Doug has been newly hired in the accounting depart-
ment at City Port and is assigned the responsibility for its
rental accounts. He is unaware of the leasehold excise tax
laws and fails to bill new tenants for the leasehold excise tax.
In this situation, City Port does not avoid possible liability for
the tax. Accounting errors and lack of knowledge regarding
City Port’s responsibility to collect and remit the leasehold
excise tax do not qualify as reasonable diligence and pru-
dence.

(b) Sybil rents an apartment in a building owned by State
University but she is not a student of the University and the
building is not used for student housing. She pays $900 per
month in rent. The terms of the lease require her to give at
least thirty days’ notice of intent to vacate. In the month of
March, she fails to pay her rent, and State University serves
her with a notice to pay or quit the premises. On April 1, she
sends a check to State University for $2016 (two months’ rent,
plus leasehold excise tax). The bank does not honor the
check, and Sybil abandons the premises in mid-April without
notice. When State University discovers that she has left, it
timely notifies the department of the unpaid rent and lease-
hold excise tax. State University has acted with reasonable
prudence and diligence and will not be held liable for the
unpaid leasehold excise tax. In serving Sybil with a notice to
pay or quit when she first defaulted, State University
attempted to mitigate the amount of rent and taxes which
were unpaid, and it complied with all other requirements
regarding its duty to report the arrearages to the department.
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(c) Sonata City owns several houses on property which
may be used in the future for office buildings, a fire station,
or perhaps a park, depending on its future needs. The city
leases the houses on six-month terms, mainly to students who
attend the local college. Over the past four years that the city
has rented the properties, it has not collected leasehold excise
tax from the tenants, because city officials believed the prop-
erty to be exempt since they planned someday to use the
property for a public purpose. Following an audit, it is deter-
mined that there is no definite plan for destruction of the
houses nor any funds allocated for construction of public
buildings on the site. Further, the houses were not rented on
a month-to-month basis. Therefore, leasehold excise tax is
due. Most of the prior tenants have left the area, and there is
no convenient way for the city to collect the unpaid leasehold
tax. Sonata City is liable for the tax because although its man-
agers did not believe the tax was due, the lack of knowledge
regarding the city’s responsibility to collect and remit the
leasehold excise tax does not qualify as reasonable diligence
and prudence. Sonata City had a duty to make a good faith
effort to determine its obligations under the applicable lease-
hold excise tax statutes and rules.

NEW SECTION

WAC 458-29A-600 Leasehold excise tax—Collection
and administration. (1) Introduction. Leasehold excise tax
is levied by the state under RCW 82.29A.030 and by counties
and/or cities under RCW 82.29A.040. The administrative
procedures contained in chapters 82.02 and 82.32 RCW
apply to the administration and collection of the leasehold
excise tax.

(2) Tax imposed. The rates at which leasehold excise
tax is levied are contained in RCW 82.29A.030 and 82.29A.-
040. The department publishes documents containing the
applicable rates, credits, and formulas. These documents are
updated as necessary and are available upon request.

(3) Separate listing requirement. The amount of lease-
hold excise tax due must be listed separately from the amount
of contract rent on any statement or other document provided
to the lessee by the lessor. If the leasehold excise tax is not
stated separately from the contract rent, it is assumed that the
leasehold excise tax is not included in the amount stated as
due.

(4) Credits allowed against leasehold excise tax.
Because the leasehold excise tax is intended only to equalize
treatment between private property owners and lessees of
public entities, the amount of leasehold excise tax should not
exceed the amount of property tax that would be due if the
leased property was privately owned. Therefore, in calculat-
ing the taxes imposed under RCW 82.29A.030 and
82.29A.040, RCW 82.29A.120 authorizes the following
credits:

(a) Leasehold interests created after April 1, 1986, or
situations where the department has established taxable
rent. Where a leasehold interest other than a product lease
was created after April 1, 1986, or where the department has
established taxable rent in accordance with RCW 82.29A.020
(2)(b), and the amount of leasehold excise tax due is greater
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than the amount of property tax that would be due if the prop-
erty was privately owned by the lessee, without regard to any
property tax exemption under RCW 84.36.381, a credit equal
to the difference between the leasehold excise tax and the
comparable property tax will be allowed.

If the property is subleased, the credit must be passed on
to the sublessee. Lessees and sublessees of residential prop-
erty who would qualify for either a partial or total exemption
from property tax under RCW 84.36.381 if they owned the
property in fee are eligible for a corresponding reduction in
the amount of leasehold excise tax due. The leasehold excise
tax for the qualifying lessees or sublessees is reduced by the
same percentage as the percentage reduction in property that
would result from the property tax exemption under RCW
84.36.381.

(b) Product leases. A credit of thirty-three percent of
the total teasehold excise tax due is allowed for product
leases.

(5) When payment is due. The leasehold excise taxes
are due on the same date that the contract rent is due to the
lessor. If the contract rent is paid to someone other than the
lessor, the leasehold tax is due at the time the payment is
made to that other person or entity. Any prepaid contract rent
will be deemed to have been paid in the year due and not in
the year in which it was actually paid if the prepayment is for
more than one year’s rent. If contract rent is prepaid, the
leasehold tax payment may be prorated over the number of
years for which the contract rent is prepaid. The prorated
portion of the tax will be due in two installments per year,
with no less than one-half due on or before May 31 and the
second half due no later than November 30 of each year.

(6) Collection and distribution of tax by the depart-
ment. The department collects and distributes the leasehold
excise taxes authorized by RCW 82.29A.030 and
82.29A.040.

(a) Taxes levied by the state. All money received by
the department from leasehold taxes levied under RCW
82.29A.030 is transmitted to the state treasurer for deposit in
the general fund.

(b) Taxes levied by counties and cities. Prior to the
effective date of the ordinance imposing a leasehold excise
tax, the county or city imposing the tax must contract with the
department for administration and collection services. The
department may deduct a percentage, not to exceed two per-
cent, of the taxes collected as reimbursement for administra-
tion and collection expenses. The department deposits the
balance of the taxes collected in the local leasehold excise tax
account with the state treasury, and the state treasurer
bimonthly distributes those moneys to the counties and cities.

County treasurers must proportionately distribute the
moneys they receive in the same manner they distribute mon-
eys collected from property tax levies in accordance with
RCW 84.56.230, provided that no moneys are to be distrib-
uted to the state or any city, and the pro rata calculation for
proportionate distribution cannot include any levy rates by
the state or any city.

(7) Leasehold interests in federally owned land or
federal trust land. Lessees with a leasehold interest in fed-
erally owned lands or federal trust lands must report and
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remit the leasehold tax due directly to the department on an
annual reporting basis. i

WSR 99-17-091
PROPOSED RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed August 17, 1999, {1:30 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
11-089.

Title of Rule: Employer records—Farm operator.

Purpose: To repeal WAC 192-12-050 and make it con-
form to Governor Locke's Executive Order 97-02. This
WAC is being renumbered WAC 192-310-050. We have
removed from WAC 192-12-050 subsection (1)(j) relating to
farm operators and created a separate rule.

Other Identifying Information: We have removed the
section on farm operators and created a separate rule num-
bered WAC 192-310-055.

Statutory Authority for Adoption: RCW 50.12.010 and
50.12.040.

Statute Being Implemented: RCW 50.12.070.

Summary: Chapter 50.12 RCW allows the commis-
sioner to adopt or amend rules in accordance with Title 34
RCW. RCW 50.12.070 Employing unit records and
reports—Unified business identifier account number records,
specifies that "each employing unit shall keep true and accu-
rate work records, containing such information as the com-
missioner may prescribe.” This rule clearly defines the intent
of the agency as to what those records should be.

Reasons Supporting Proposal: The proposed regulations
will clarify records requirements for unemployment insur-
ance tax purposes for employers and/or their representatives
as related for farm operators.

Name of Agency Personnel Responsible for Drafting:
George Mante, 212 Maple Park, Olympia, WA 98507, (360)
902-9642, Implementation and Enforcement: Dale Ziegler,
212 Maple Park, Olympia, WA 98507, (360) 902-9303.

Name of Proponent: Employment Security Department,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule is intended to clearly set forth the require-
ments for the business and financial records that are to be
retained by employers for purposes of unemployment insur-
ance taxes and detailing the information to be maintained in
those records for farm operators. As we have pointed out ear-
lier this rule is being amended in conformity with Governor
Locke's Executive Order 97-02. The rule is being renum-
bered. There are no significant effects upon employers. We
are requiring two additional pieces of information, currently
required by the Department of Labor and Industries, the name
of the crew leader, or contractors and evidence of the farm
contractor's license (chapter 19.30 RCW).

Proposal Changes the Following Existing Rules: This
rule as noted above is being amended and renumbered. The
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rule is being changed to become more similar to the Depart-
ment of Labor and Industries where we ask for the name of
the crew leader and evidence of the farm contractor's license
number in accordance with chapter 19.30 RCW. We are try-
ing to be more specific about the business and financial
records that this department requires a business to maintain
for purposes of applying the Employment Security Act rela-
tive to unemployment insurance taxes.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules will
not impact businesses in particular industries as defined in
chapter 19.85 RCW, but will impact all industries equally. In
addition chapter 19.85 RCW (RCW 19.85.025(3)) applies
per paragraph below.

Section 201, chapter 403, Laws of 1995, applies to this
rule adoption. The proposed rules will meet the intent of
RCW 34.05.310. Public access will be through hearings and
solicitation of comments from any interested parties.

Hearing Location: Employment Security Department,
Staff Development Room 2 (Annex), 106 Maple Park Drive,
Olympia, WA 98504, on September 22, 1999, at 10:00 a.m.

Assistance for Persons with Disabilities:  Contact
George Mante by September 14, 1999, (360) 902-9642.

Submit Written Comments to: George Mante, Tax
Reform Coordinator, UI Tax Administration, P.O. Box 9046,
Olympia, WA 98507-9046, fax (360) 902-9556, by Septem-
ber 14, 1999.

Date of Intended Adoption: September 22, 1999.

July 23, 1999
Carver Gayton

Commissioner

Chapter 192-310 WAC

NEW SECTION

WAC 192-310-055 Employer records—Farm opera-
tor or farm labor contractor. The commissioner requires

every employer to keep true and accurate employment
records under Chapter 50.12 RCW.

(1) Farm operators, or farm labor contractors must com-
ply with the rules set forth in WAC 192-310-050 employer
records.

(2) Farm operators contracting with a crew leader or a
farm labor contractor, must make, keep, and preserve, origi-
nal records containing the following information:

(a) the inclusive dates of the contract;

(b) the types of services performed,

(c) the number of persons performing such services;
(d) the name of the contractor or crew leader; and

(e) evidence of the Farm Labor Contractor’s License as
required under Chapter 19.30 RCW.
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WSR 99-17-092
PROPOSED RULES
EMPLOYMENT SECURITY DEPARTMENT
[Filed August 17, 1999, 11:32 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
11-088.

Title of Rule: Employer records.

Purpose: To repeal WAC 192-12-050 and make it con-
form to Governor Locke’s Executive Order 97-02. This
WAC is being renumbered WAC 192-310-050. We have
removed from WAC 192-12-050, subsection (1)(j) relating to
farm operators and created a separate rule. We are structur-
ing our rule to come into close conformity with the Depart-
ment of Labor and Industries rule WAC 296-17-35201 which
was adopted in 1995.

Other Identifying Information: We have removed the
section on farm operators and created a separate rule num-
bered WAC 192-310-055.

Statutory Authority for Adoption: RCW 50.12.010 and
50.12.040.

Statute Being Implemented: RCW 50.12.070.

Summary: Chapter 50.12 RCW allows the commis-
sioner to adopt or amend rules in accordance with Title 34
RCW. RCW 50.12.070 Employing unit records and
reports—Unified business identifier account number records,
specifies that "each employing unit shall keep true and accu-
rate work records, containing such information as the com-
missioner may prescribe." This rule clearly defines the intent
of the agency as to what those records should be.

Reasons Supporting Proposal: The proposed regulations
will clarify records requirements for unemployment insur-
ance tax purposes for employers and/or their representatives
as related to any business.

Name of Agency Personnel Responsible for Drafting:
George Mante, 212 Maple Park, Olympia, WA 98507, (360)
902-9642, Implementation and Enforcement: Dale Ziegler,
212 Maple Park, Olympia, WA 98507, (360) 902-9303.

Name of Proponent: Employment Security Department,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule is intended to clearly set forth the require-
ments for the business and financial records that are to be
retained by employers for purposes of unemployment insur-
ance taxes. As we have pointed out earlier this rule is being
amended in conformity with Governor Locke's Executive
Order 97-02. The rule is being renumbered. We are requir-
ing essentially the same information as that required by the
Department of Labor and Industries relating to those business
and financial records that may be examined for purposes of
payroll taxes.

Proposal does not change existing rules. This rule as
noted above is being amended and renumbered. The rule is
being changed to become more similar to the Department of
Labor and Industries. We are trying to be more specific about
the business and financial records that this department
requires a business to maintain for purposes of applying the

WSR 99-17-092

Employment Security Act relative to unemployment insur-
ance taxes.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules will
not impact businesses in particular industries as defined in
chapter 19.85 RCW, but will impact all industries equally. In
addition chapter 19.85 RCW (RCW 19.85.025(3)) applies
per paragraph below.

Section 201, chapter 403, Laws of 1995, applies to this
rule adoption. The proposed rule will meet the intent of
RCW 34.05.310. Public access will be through hearings and
solicitation from any interested parties.

Hearing Location: Employment Security Department,
Staff Development Room 2 (Annex), 106 Maple Park Drive,
Olympia, WA 98504, on September 22, 1999, at 10:00 a.m.

Assistance for Persons with Disabilities:  Contact
George Mante by September 14, 1999, (360) 902-9642.

Submit Written Comments to: George Mante, Tax
Reform Coordinator, UI Tax Administration, P.O. Box 9046,

" Olympia, WA 98507-9046, fax (360) 902-9556, by Septem-

ber 14, 1999.
Date of Intended Adoption: September 22, 1999.
July 23, 1999
Carver Gayton
Commissioner

Chapter 192-310 WAC

NEW SECTION

WAC 192-310-050 Employer records. The commis-
sioner requires every employer to keep true and accurate
business, financial, and employment records which are
deemed necessary for the effective administration of Chapter
50.12 RCW,

Every employer shall with respect to each worker, make,
keep, and preserve original records containing all of the fol-
lowing information for four calendar years following the cal-
endar year in which employment occurred:

a. The name of each worker;

b. The Social Security number of each worker;

c. The beginning date of employment for each worker
and, if applicable, the separation date of employment of each
worker; |

d. The basis upon which wages and/or remuneration are
paid to each worker;

e. The location where such services were performed;

f. A summary time record for each worker showing the '

calendar day or days of the week work was performed and the
actual number of hours worked each day;

g. The workers' total gross pay period earnings;

h. The specific sums withheld from the earnings of each
worker, and the purpose of each sum withheld to equate to net
pay; and .

i. The cause for any discharge where a worker was sepa-
rated from the job due to discharge; or the cause of any quit
where a worker quit the job if the cause for the quit is known.
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WSR 99-17-098

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 192-12-050 Employer records.

WSR 99-17-098
PROPOSED RULES
LIQUOR CONTROL BOARD
(Filed August 17, 1999, 12:25 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
12-126.

Title of Rule: WAC 314-08-080 Notice of hearing in
contested cases.

Purpose: The purpose of WAC 314-08-080 is to inform
parties how they will be notified of a hearing regarding a con-
tested case (such as a pending liquor license suspension).

Statutory Authority for Adoption: RCW 66.08.030,
34.05.434.

Statute Being Implemented: RCW 66.24.010(3).

Summary: The Administrative Procedure Act, specifi-
cally RCW 34.05.434, states that an agency must give written
notice to all parties of a hearing, at least seven days in
advance. Currently, WAC 314-08-080 states the Liquor
Control Board will notify all parties at least twenty days
before the hearing. The board would like to consider revising
WAC 314-08-080, in order to have the option of notifying
parties involved in contested cases not less than seven days in
advance. The board intends to give parties as much as possi-
ble above the seven days required by law. The board would
like to retain the option of notifying at least seven days in
advance in certain cases that warrant prompt action, such as
cases of emergency suspensions.

Name of Agency Personnel Responsible for Drafting:
Teresa Berntsen, P.O. Box 43075, Olympia, WA 98504-
3075, (360) 664-1648; Implementation and Enforcement:
Gary Gilbert, P.O. Box 43075, Olympia, WA 98504-3075,
(360) 664-1726.

Name of Proponent: Washington State Liquor Control
Board, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 314-08-080 currently state the Liquor Control
Board will notify all parties at least twenty days before the
hearing. The board would like to consider revising WAC
314-08-080, in order to have the option of notifying parties
involved in contested cases not less than seven days in
advance, as required by RCW 34.05.434 (the Administrative
Procedure Act).

The board intends to give parties as much notice as pos-
sible above the seven days required by law. The board would
like to retain the option of notifying at least seven days in
advance in certain cases that warrant prompt action, such as
cases of emergency suspensions.

Proposed
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Proposal Changes the Following Existing Rules: The
proposed language changes WAC 314-08-080. Currently,
WAC 314-08-080 states the Liquor Control Board will notify
all parties at least twenty days before the hearing. The board
would like to consider revising WAC 314-08-080, in order to
have the option of notifying parties involved in contested
cases not less than seven days in advance.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. No known dispropor-
tional impact to small business.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Washington State Liquor Control
Board is not a listed agency in section 201.

Hearing Location: Liquor Control Board, Board Room,
3000 Pacific Avenue S.E., Olympia, WA 98506, on Septem-
ber 22, 1999, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Teresa
Berntsen by September 21, 1999, TDD (360) 586-4727, or
(360) 664-1648. _

Submit Written Comments to: Teresa Berntsen, Rules
Coordinator, P.O. Box 43080, Olympia, WA 98504-3080, e-
mail teb@liq.wa.gov, fax (360) 704-4920, by September 29,
1999.

Date of Intended Adoption: October 6, 1999.

August 10, 1999
Eugene Prince
Chair

AMENDATORY SECTION (Amending Order 245, Resolu-
tion No. 254, filed 4/5/88)

WAC 314-08-080 Notice ((and-eppertunity-for)) of
hearing in contested cases. In any contested case, the board
will serve all parties ((shal-be-served)) with a written notice
of hearing at least ((twenty)) seven days before ((the-dateset
fer)) the hearing date. as required by RCW 34.05.434. The
notice ((shaH)) will state the time, place, and ((issues
04-640)) reason for the hearing, and other information
required by RCW 34.05.434(2).

WSR 99-17-101
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed August 17, 1999, 4:57 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 99-
06-049.

Title of Rule: Rules for the provision of special educa-
tion to special education students.

Purpose: Local school districts and other public agen-
cies provide services to eligible special education students
through compliance with special education regulations. The
current regulations do not contain the required elements for
service to special education students under the 1997 amend-
ments to the Individuals with Disabilities Education Act.



Washington State Register, Issue 99-17 WSR 99-17-101

Amendments to existing regulations are necessary to imple- 392-172-140 28A.155 28A.300.070 | 34 CFR. 3007 and
ment the 1997 amendments to IDEA. 300.303
Other Identifying Information: Federal regulations (34 392-172-142 28A.155 28A.300.070_ | 34 C.FR. 300.7
C.ER. Part B) implementing IDEA 97 were published in 302-172-144 | 28A.155 284300070 | 34 CFR. 3007
March 1999. They require the state to adopt rules and proce- 392-172-146 28A.155 284300070 | 34 CER. 3007
dures in conformance with IDEA in order to be eligible for 392:172-148 28A.155 28A.300.070_ | 34 C.ER. 300.7
. 392-172-150 28A.155 28A.300.070 | 34 C.FR. 300.500 and
federal funding. 300502
Statutory Authority for Adoption: RCW 28A.155.090 392-172-153 28A.155 28A.300.070 | 34 C.ER. 300.344
(7)., 28A.300.070. 392-172-156 28A.155 28A.300.070 | 34 C.ER. 300343
392-172-15700 | 28A.155 28A.300.070 | 34 C.FR. 300.345 and
WAC # State Statute(s) Federal Regulation(s) 300.346
392-172-010 28A.155 28A.300.070 [392-172-15705 | 28A.155 28A.300.070 | 34 C.F.R. 300.501
392-172-020 28A.155 28A.300.070 34 C.FR. 300.1-300.2 and 392-172-158 28A.155 28A.300.070 34 C.F.R. 300.342
34 CFR. 300.600 392-172-160 28A.155 28A.300.070 | 34 C.FR. 300.347,
392-172-030 28A.155 28A.300.070 | 34 C.FR.300.121-122 300.348 and 300.350 2
392-172-035 28A.15528A.300.070 | 34 C.FR.300.7, 300.13, 392-172-161 28A.155 28A.300.070 | 34 C.FR.300.346 g
300.20, 300.22 and 392-172-162 28A.155 28A.300.070 | 34 C.ER. 300.307 S
300517 392-172-163 28A.155 28A.300.070 | 34 C.FR. 300.309 =
392-172-040 | 28A.15528A.300.070 gg(fs";f' 300.500 and 392.172-164 | 28A.155 28A.300070 | 34 C.ER. 300.345
392-172-045 28A.155 28A.300.070 | 34 C.FR. 300.7 and 34 392-172-166 28A.155 28A.300.070_ | 34 CFR. 300344
CER. 30026 392-172-170 28A.155 28A.300.070 | 34 C.FR. 300.505
392-172.055 28A 155 28A300070 | 34 C.FR. 300.7 and 34 392-172-172 28A.155 28A.300.070 | 34 C.ER. 300.550 and 553
CFR. 30024 and 300.305-306
392-172-065 J8A.155 28A 300070 | 34 CER. 30028 392-172-174 28A.155 28A.300.070 | 34 C.FR. 300.551
395-172070 28A155 28A.300070 | 34 C.ER. 300.5 392-172-176 28A.155 28A.300.070 | 34 CFR. 300.132
392.172.073 78A 155 28A300070 | 34 CER. 3006 392-172-180 28A.155 28A.300.070 | 34 C.FR. 300.552
392-172-075 28A.155 28A.300.070 | 34 C.FR.300.308 392-172-182 28A.155 28A.300.070 | 34 C.FR. 300536
392-172-100 28A.155 28A.300.070 | 34 C.FR.300.125, 392-172-184 28A.155 28A.300.070 | 34 CFR. 300.503
300.220 and 300.451 392-172-185 28A.155 28A.300.070 | 34 C.FR. 300.505
392-172-102 28A.155 28A.300.070 | 34 C.FR. 300.125 392-172-186 28A.155 28A.300.070 | 34 C.FR. 300.533-534
392-172-104 28A.15528A.300.070 | 34 C.FR.300.126 and 392-172-188 28A.155 28A.300.070 | 34 CF.R. 300.533
300.343 392-172-190 28A.155 28A.300.070 | 34 C.F.R. 300.503 and
392-172-105 28A.155 28A.300.070 | 34 C.F.R. 300.501 and 300.533
300.345 392-172-200 28A.155 28A.300.070 | 34 C.ER. 300.136 and
392-172-106 28A.155 28A.300.070 | 34 C.FR. 300.532 300.380-382
392-172-107 28A.155 28A.300.070 34 C.FR. 300.533 392-172-202 28A.155 28A.300.070 34 C.FR. 300.136 and
392-172-108 28A.155 28A.300.070 | 34 C.FR.300.530-533 and 300.380-382
300.540 392-172-219 28A.155 28A.300.070 | 34 C.FR. 300.400
392-172-109 28A.155 28A.300.070 | 34 C.FR. 300.530, 392-172-220 28A.155 28A.300.070 | 34 C.FR. 300401
300.533-300.535, 392-172-222 28A.155 28A.300.070 | 34 C.ER. 300.401
300.541-300.543 392-172-224 28A.155 28A.300.070 | 34 C.FR. 300.349 and
392-172-111 28A.155 28A.300.070 | 34 CFR. 300.534 300.401
392-172-112 28A.15528A.300.070 | 34 CFR. 300.24 392-172-226 28A.155 28A.300.070 | 34 CFR.300.301-302,
392-172-114 28A.155 28A.300.070 | 34 CF.R. 300.7 and 300.401 and 300.600
300.313 392-172-230 28A.155 28A.300.070 { 34 C.ER. 300.403
392-172-116 28A.15528A.300.070 | 34 CER. 300.7 392-172-231 28A.15528A.300.070 | 34 C.ER. 300.403
392-172-118 28A.155 28A.300.070 | 34 CF.R. 300.7 392-172-232 28A.15528A.300.070 | 34 C.FR. 300.450
392-172-120 28A.155 28A.300.070 | 34 CER.300.7 392-172-23300 | 28A.155 28A.300.070 | 34 C.ER. 300.453
392-172-122 28A.155 28A.300.070 | 34 CFR. 300.7 392.172-23305 | 28A.155 28A.300.070 | 34 C.ER. 300.453
392-172-124 28A.15528A.300.070 | 34 C.FR.300.7 392-172-23600 | 28A.155 28A.300.070 | 34 C.FR. 300.454
392-172-126 28A.155 28A.300.070 | 34 C.F.R. 300.7 392-172-23605 | 28A.15528A.300.070 | 34 C.FR. 300.455
392-172-128 28A.155 28A.300.070 | 34 C.FR. 300.541 and 392-172-23610 | 28A.15528A.300.070 | 34 C.ER. 300.456
300.542 392-172-239 28A.155 28A.300.070 | 34 C.FR. 300.457
392-172-132 28A.155 28A.300.070 [ 34 CER. 300.530 392-172-240 28A.15528A.300.070 | 34 C.F.R. 300.460 and
392-172-134 28A.155 28A.300.070 | 34 C.FR. 300.7 300.461
392-172-136 28A.155 28A.300.070 | 34 CF.R.300.7 392-172-242 28A.15528A.300.070 | 34 C.FR.300.462
392-172-138 28A.155 28A.300.070 | 34 CFR. 300.7 and 392-172-246 28A.15528A.300.070 | 34 C.ER.300.459
300.303
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392-172-300 28A.155 28A.300.070 | 34 C.FR. 300.500 392-172-392 28A.155
392-172-302 28A.15528A.300.070 | 34 C.FR. 300.503 392-172-394 28A.155
392-172-304 28A.155 28A.300.070 | 34 C.ER. 300.500 and 392-172-396 28A.155

300.505 392-172-398 28A.155
392-172-306 28A.155 28A.300.070 | 34 C.FR. 300.503 392-172-400 28A.15528A.300.070 | 34 C.FR. 99 and 330.560
392-172-307 28A.155 28A.300.070 | 34 C.FR. 300.504 392-172-402 28A.15528A.300.070 | 34 C.FR. 300.500 and
392-172-308 28A.155 28A.300.070. | 34 C.FR.300.20 and 300.560

300515 392-172-404 28A.15528A.300.070 | 34 C.F.R. 300.127 and
392-172-309 28A.15528A.300.070 | 34 C.FR.300.517 300.561
392-172-310 28A.155 28A.300.070 | 34 C.FR. 300.506 392-172-408 28A.155 28A.300.070 | 34 C.FR. 300.562 and
392-172-312 28A.155 28A.300.070 | 34 C.FR. 300.506 300.576
392-172-313 28A.155 28A.300.070 | 34 C.ER. 300.506 392-172-410 28A.15528A:300.070 | 34 C.FR. 300.563
392-172-314 28A.155 28A.300.070 | 34 C.FR. 300.506 392-172-414 28A.155 28A.300.070 | 34 CFR. 300.565
392-172-316 28A.155 28A.300.070 | 34 C.ER. 300.506 392-172-416 28A.155 28A.300.070 | 34 C.FR. 300.566
392-172-317 28A.155 28A.300.070 | 34 C.ER. 300.506 392-172-418 28A.155 28A.300.070 | 34 C.F.R. 300.567-569
392-172-324 28A.155 28A.300.070 | 34 C.ER. 300.662 392-172-420 28A.15528A.300.070 | 34 C.FR.99.22 and 34
392-172-328 28A.155 28A.300.070 | 34 C.ER. 300.660 : CFR. 300570
392.172.329 28A.155 28A 300070 | 34 CER 300.660 392-172-422 28A.155 28A.300.070 | 34 C.FR. 300.571
392-172-330 28A.155 28A.300.070 | 34 C.FR. 300.660 and 392-172-424 | 28A.155 28A.300.070 | 34 C.FR. 300.572

300.662 392-172-426 28A.15528A.300.070 | 34 C.FR. 300.573
392-172-332 28A.155 28A.300.070 | 34 C.FR. 300.662 392-172-500 28A.15528A.300.070 | 34 C.FER. 300.650-300.653
392-172-334 28A.15528A.300.070 | 34 C.FR. 300.660 and 392-172-502 28A.15528A.300.070 | 34 C.FR. 300.142

330.661 392-172-50300 { 28A.15528A.300.070 | 34 C.F.R. 300.142
392-172-338 28A.155 28A.300.070 | 34 C.FR. 300.660 and 392-172-50305 | 28A.15528A.300.070 | 34 C.ER. 300.142

300.661 392-172-504 28A.15528A.300.070 | 34 C.F.R.300.1,300.3,
392-172-348 28A.15528A.300.070 | 34 C.ER. 300.661 300.128 and 300.141
392-172-350 28A.15528A.300.070 | 34 C.FR. 300.507 392-172-506 28A.155 28A.300.070 | 34 C.FR. 300.370 and
392-172-351 28A.155 28A.300.070 | 34 C.FR. 300.507 300.620-624
392-172-352 28A.155 28A.300.070 | 34 C.ER. 300.507 and 392-172-507 28A.15528A.300.070 | 34 C.F.R. 300.153-154

300.508 392-172-510 28A.15528A.300.070 | 34 C.ER. 300.750-300.753
392-172-354 28A.155 28A.300.070 | 34 C.ER. 300.509 392-172-511 28A.15528A.300.070 | 34 C.FR. 300.755
392-172-356 28A.15528A.300.070 | 34 C.FR.300.51] 392-172-512 28A.15528A.300.070 | 34 CER. 3003, 300.141,
392-172-360 28A.155 28A.300.070 | 34 C.ER. 300.510 and 300.152 and 300.155

300.512 392-172-514 28A.155 28A.300.070 | 34 C.FR.300.3, 300.141,
392-172-362 28A.155 28A.300.070 | 34 C.FR. 300.513 300.144-300.145 and
392-172-364 28A.15528A.300.070 | 34 C.ER. 300.514 300.155
392-172-370 28A.155 28A.300.070 | 34 C.F.R. 300.519-300.529 392-172-516 28A.15528A.300.070 | 34 C.FR.300.3 and
392-172-371 28A.15528A.300.070 | 34 C.FR. 300.520 and 300.155

300,521 392-172-520 28A.155 28A.300.070 | 34 C.FR. 300.401-300.402
392-172-373__ | 28A.15528A.300.070 | 34 CFR. 300.519 392:172:526 | 28A.15528A 300070 | 34 CFR. 300.452
395-172.37500 | 28A.155 28A.300.070 | 34 CER. 300,520 392-172-550 28A.155 28A.300.070 | 34 C.FR.300.135 and
392-172-37505 | 28A.15528A.300.070 | 34 C.FR. 300.121 and 300.380

300,520 392-172-552 28A.15528A.300.070 | 34 C.FR. 300.23 and
392-172-37510 | 28A.155 28A.300.070 | 34 CFR. 300.520 300.136
392172377 | 28A.155 28A.300.070 | 34 C.ER. 300.520 392:172-553 | 28A.155 28A.300.070 | 34 C.FR. 300.381
97172379 28A.155 254300070 | 3¢ CER 300.521 392-172-559 28A.155 28A.300.070 | 34 C.FR. 300.382
392-172-381 28A.15528A.300.070 | 34 C.FR. 300.522 392:172-561 28A.15528A 300070 | 34 C.FR. 300.221
392.172-38300 | 28A.155 28A.300.070 | 34 C.FR. 300.523 392:172:574 | 28A.15528A.300.070 | 34 C.ER. 300.136
392-172-38305 | 28A.155 28A.300070 | 34 CFR. 300.523 392:172-576___| 28A.155 28A.300.070 | 34 CER. 300.136
35217238310 | 28A 1SS 28300570 | 34 CFR.300.121 and 92ITZ37I00 | 28A.15528A.300.070 a9 124-300.125
9217238400 | Z8A.155 8A300.070 1 33 CFR 300525 392-172-57800 | 28A.155 28A.300.070 | 34 C.F.R. 300.138-300.139
392-172-38405_| 28A.155 28A.300.070 | 34 CER. 300526 2217257900 | 28A.155 28A.300070 | 34 C.ER. 300.146
39217238410 | 28A.155 28A.300.070 | 32 CFR 300.527 392-172-580 28A.155 28A.300.070 | 34 C.FR. 300.180
392-172-38415 | 28A.155 28A.300.070 | 34 C.ER. 300.528 ;g;:;ig:i ::2:22 iﬁﬁ'ing ;: EEE 233’112?'300'192
392-172-385 28A.15528A.300.070 | 34 C.FR. 300.529 - b iiatads
392-172-388 8A 153 392-172-584 28A.155 28A.300.070 ggo ﬁ.f;,g. 300.3 and
392-172-390 | 28A.155 392-172-585 | 28A.155 28A.300.070 | 34 C.FR. 300.182
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329-172-588 28A.155 28A.300.070 | 34 C.FR. 300.242
392-172-590 28A.155 28A.300.070 | 34 CE.R. 300.3, 300.196-
300.197
392-172-595 28A.155 28A.300.070 | 34 C.FR. 300.3 and
300.155 ,
392-172-600 28A.155 28A.300.070 | 34 C.FR. 300.230
392-172-605 28A.155 28A.300.070 | 34 C.FR. 300.13, 300.155
392-172-610 28A.155 28A.300.070 | 34 CER. 300.231
392-172-615 28A.155 28A.300.070 | 34 C.FR. 300.232
392-172-620 28A.15528A.300.070 | 34 C.ER.300.233
392-172-625 28A.155 28A.300.070 | 34 C.ER. 300.234
392-172-630 28A.15528A.300.070 | 34 C.FR. 300.235
392-172-635 28A.155 28A.300.070 | 34 C.ER. 300.244
392-172-640 28A.155 28A.300.070 | 34 C.FR. 300.245
392-172-645 28A.155 28A.300.070 | 34 C.ER. 300.246
392-172-650 28A.155 28A.300.070 | 34 C.ER. 300.247
392-172-655 28A.155 28A.300.070 | 34 C.ER. 300.248
392-172-660 28A.155 28A.300.070 | 34 C.ER. 300.249
392-172-665 28A.155 28A.300.070 | 34 C.ER. 300.250

Statute Being Implemented: Chapter 28A.155 RCW,
Special education.

Summary: These amendments incorporate the changes
to the provision of special education services required by fed-
eral law. Changes include parental involvement in the iden-
tification, evaluation, and delivery of special education ser-
vices and the procedures for those activities; student transi-
tion; changes to procedural safeguards and due process
procedures; mediation requirements; private school partici-
pation; discipline procedures; citizen complaints; childfind;
monitoring; and fiscal apportionment. The amendments
remove procedures no longer required including written staff
supervision plan; summary analysis, and other housekeeping
language.

Reasons Supporting Proposal: The Office of Superin-
tendent of Public Instruction is required to implement its pol-
icies and procedures through regulation in order to receive
federal funding for special education students.

Name of Agency Personnel Responsible for Drafting:
Pam McPartland, Supervisor, Office of the Superintendent of
Public Instruction, (360) 753-6733, Implementation and
Enforcement: Douglas Gill, Director, Office of Superinten-
dent of Public Instruction, (360) 753-6733.

Name of Proponent: Office of Superintendent of Public
Instruction, Special Education, governmental.

Rule is necessary because of federal law, Individuals
with Disabilities Education Act, Amendments 1997 20
U.S.C. 1401 et seq.

Explanation of Rule, its Purpose, and Anticipated
Effects: These rules govern school districts and other public
agencies responsible for the provision of services to special
education students. They include dispute resolution methods
that include mediation, citizen complaints and due process
procedures. The purpose of the rule is to assure that, to the
extent possible, special education students are educated with
the same curriculum and in the same settings as nondisabled
students. The rules clarify that schools and other public
agencies serving special education students must make all
efforts to ensure parental involvement with their children in
all phases of special education services, including the identi-
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fication, evaluation, delivery and placement. The rules spec-
ify the procedures to be used in each phase of a special edu-
cation student’s eligibility determination, including identifi-
cation, evaluation, eligibility determination, special
education and related services needs, discipline, and termina-
tion from services. After the passage of the 1997 amend-
ments to IDEA, local schools and other public agencies have
been required to follow existing state regulations and federal
law, where it conflicts with existing state regulations, or
where it adds additional requirements. Adoption of these
rules will align state rules with federal rules and thereby pro-
vide schools a single set of rules and guidance for complying
with both federal and state special education requirements;
eliminate confusion; and provide a basis or educating schools
respecting the 1997 IDEA amendments.

Proposal Changes the Following Existing Rules: The
following areas have changed under the proposed rules: Ser-
vices that are recognized in this state as specially designed
instruction are defined in that section and have been removed
from the definition of related services. Parents are included
as members of the evaluation process. Evaluations are docu-
mented in an evaluation report, replacing the written sum-
mary analysis. Notice and consent provisions are expanded
to include consent for reevaluations. Revocation of consent
is defined. IEP requirements are modified to increase stu-
dent’s involvement in general education. Local educational
agencies are required to develop procedures for students with
disabilities, including highly mobile students, private school
students and students advancing from grade to grade.
Appointments of foster parents as surrogates are clarified.
Discipline procedures clarify change of placement, educa-
tional services required, due process for removing students
with dangerous behavior, treatment of students not yet iden-
tified as an eligible special education student, and expedited
hearing rights of parents and schools. Contracting and NPA
procedures for school districts are amended to reflect current
practice requirements. Services to students in private schools
unilaterally placed by their parents have been modified.
Mediation include options for local school districts to
develop processes to encourage mediation. Transfer of rights
to adult students is defined. School responsibility for confi-
dentiality and disclosure of student records is clarified.
Rights to appeal citizen complaint procedures are repealed.
Special education personnel requirements are updated. Med-
icaid coverage of special education students is updated to
reflect current law. Monitoring, funding and fiscal auditing
are amended to reflect current procedures and federal
requirements.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule affects how
governmental entities provide special education services.

RCW 34.05.328 does not apply to this rule adoption.
The Office of Superintendent of Public Instruction is not one
of the agencies required under RCW 34.05.328 to complete
the significant legislative analysis. The Office of Superinten-
dent of Public Instruction does maintain a legislative analysis
on file.

Hearing Location: At Educational Service District 113,
Olympia/Grays Harbor Room, 601 McPhee Road S.W_,
Olympia, WA 98502, on September 21, 1999, at 6:00 p.m.;

Proposed

PROPOSED



[—]
[~ ]
[}
[—]
-
[—]
=3
[

WSR 99-17-101

and at the Bryant Conference Center Auditorium, 910 North
Ash, Spokane, WA, on September 22, 1999, at 6:30 p.m.; and
at the Educational Service District 105, Kittitas Room, 33
South Second Avenue, Yakima, WA 98902, on September
27, 1999, at 4:00 p.m.

Assistance for Persons with Disabilities: Contact Helen
Johnson by September 15, 1999, TDD (360) 586-0126, or
(360) 753-6733.

Submit Written Comments to: Douglas Gill, Special
Education, Office of Superintendent of Public Instruction,
P.O. Box 47200, Olympia, WA 98504-7200, e-mail
dgill@ospi.wednet.edu, fax (360) 586-0247, by September
27, 1999,

Date of Intended Adoption: September 30, 1999,

August 13, 1999
Terry Bergeson
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-010 Authority. The authority for this
chapter is RCW 28A.155.090(7) ((whieh))._This authority
enables the superintendent of public instruction to promul-
gate rules and regulations to implement chapter 28A.155
RCW. ((Sueh)) This authority is supplemented by RCW
28A.300.070 which authorizes the superintendent of public
instruction to receive federal funds in accordance with the
provisions of federal law.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-020 Purposes. (1) The purposes of this
chapter are to:

((69)) (a) Implement chapter 28A.155 RCW consistent
with the Individuals with Disabilities Education Act, 20
United States Code section 1401 et seq.;

((E>Assure)) (b) Ensure that all special education stu-
dents as defined in this chapter have available a free and
appropriate public education that emphasizes special educa-
tion and related services designed to meet their unique needs
and prepare them for employment and independent living;

(()Assure)) (c) Ensure that the rights of special educa-

tion students and their parents are protected;

((¢4)) (d) Assist school districts and other public agen-
cies to provide ((fer)) special education and related services;
and

((5) Establish-complianeestandardsfor)) (e) Assess and
ensure effectiveness of the public agencies responsible for
providing special education pursuant to chapter 28A.155
RCW((>))..including state residential school programs which
are established and operated pursuant to RCW 28A.190.020
et seq., RCW 13.04.145 and chapter 72.40 RCW.

(Speeiat—ed lati be—_irmp] l
by)) (2) School districts and other public agencies ((with-an
awareness)) must be aware that there are additional federal
and state civil rights regulations (29 US Code 764, RCW
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49.60.030, 43 USC 12101 et seq.) that apply to students who
have a disability regardless of the student’s eligibility for spe-
cial education and related services. If a student has a physical,
sensory, or mental impairment which substantially limits one
or more major life activities, the district or other public
agency has an obligation to provide that student appropriate
educational services. Such services must be designed to meet
the needs of the student with a disability to the same extent
the needs of students without disabilities are met. A school
district and other public agency’s obligation to provide appro-
priate educational services to meet the needs of a student who
has a disability exists separate and apart from the obligation
to provide a free and appropriate public education to a student
who qualifies for special education and related services under
these regulations.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-030 Students’ rights to special educa-
tion programs. (1) Each school district or other public
agency shall provide every special education student between
the age of three and twenty-one years, a free and appropriate

educational program_including special education students
who have been suspended or expelled from school. A free

appropriate public education is available to any eligible stu-
dent even though the student is advancing from grade to
grade. The right to special education for eligible students
commences on their third birthday with an individualized
education program in effect by that date. If an eligible stu-
dent’s third birthday occurs during the summer, the student’s

individualized education program team shall determine the

date when services under the individualized education pro-
gram will begin,

(2) School districts or other public agencies may provide
special education and related services to students with a dis-
ability who meet the eligibility criteria under WAC 392-172-
114(1) in the birth through two years age group. If a school
district or other public agency provides an education to any
student who is not disabled in the birth through two years age
group, the district or other public agency shall make special
education any required and related services available pursu-
ant to this chapter to all its special education students of the
same age.

(3) Any student referred for special education and related
services shall qualify pursuant to eligibility criteria set forth
in this chapter.

(4) A special education student shall remain eligible for
special education and related services until one of the follow-
ing occurs:

(a) ((Fhe-multidiseiplinary—team)) A group of qualified
professionals and the parent of the student, based on a reeval-

uation determines the student is no longer in need of special
education; (In this case, while a disability may continue, and
individual accommodations and modifications in the general
education classroom may be necessary for educational bene-
fit, such services would not represent special education ser-
vices as defined in this chapter.) or

(b) The special education student has met high school
graduation requirements established by the school district or
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other public agency pursuant to rules of the state board of
education, and_the student has graduated from high school
with a regular high school diploma. Graduation from high
school with a regular diploma constitutes a change in place-
ment, requiring written prior notice in accordance with WAC
392-172-302; or

(c) The special education student has reached age
twenty-one. The student whose twenty-first birthday occurs
on or before August 31 would no longer be eligible for spe-
cial education. The student whose twenty-first birthday
occurs after August 31, shall continue to be eligible for spe-
cial education and related services for the remainder of the
school year.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95. effective 11/11/95)

WAC 392-172-035 Definitions of "free appropriate,
public education,” "adult student,” "special education
student,” "parent,” and "public agency." As used in this
chapter:

(1) "Free appropriate, public education” means special
education and related services which:

(a) Are provided at public expense, under local school
district or other public agency supervision and direction, and
without charge to parents;

(b) Meet the standards of the state educational agency
and the state board of education, including the requirements
of this chapter;

(c) Include preschool, elementary school, or secondary
school education in the state; and

(d) Are provided in conformance with individualized
education program requirements of this chapter.

(2) "Special educatlon student” ((and-—-student"{(depend-

)) means:

(a) Any student, enrolled in school or not, (i) who has
been identified as having a disability, (ii) whose disability
adversely affects the student’s educational performance, (iii)
and whose unique needs cannot be addressed exclusively
through education in general education classes with or with-
out individual accommodations and is ((therefore)) deter-
mined to be ((in-need-of)) eligible for special education ser-
vices; or

(b) (Fer-the-purpose-of due-process-protections, a-person
under-the-age-of twenty-one-enrolied-in-sehool-ernot—whe
: I and-f l I hookdistsi I

(e))) A ((persen)) student under the age of twenty-one
who resides in a residential school serving students with a
disability in accordance with RCW 28A.190.020 et seq.,
RCW 13.04.145 and chapter 72.40 RCW: who also qualifies
pursuant to (a) of this subsection.

(3) "Adult student” means a special education student
who is ((everthe-age-of)) eighteen years of age or older and
who has not been judged incapacitated by a court of law. A
student shall assume and be entitled to exercise all rights,
duties and responsibilities otherwise granted to ((er-impesed
upen)) parents by this chapter upon attaining the age of eigh-
teen consistent with WAC 392-172-309. The adult student
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shall retain and be entitled to exercise the same until he or she
has been judged incapable of exercising these rights by a
court of law.

(4) "Parent" means a natural or adoptive parent, a guard-
ian, an adult person acting as a parent, or a surrogate parent
who has been appointed in accordance with ((this-ehapter))
WAC 392-172-308. The term includes a person acting in the
place of a parent, such as a grandparent or stepparent with
whom a special education student lives, as well as persons
who are legally responsible for ((a)) the student’s welfare.
The term does not include the state if the special education
student is a ward of the state or a foster parent unless
appointed as a surrogate parent.

(5) As used in this chapter, "public agency” means:

(a) Each public school district in the state;

(b) Each educational service district that provides special
education or related services to one or more students with a
disability;

(¢) Each state operated program; and

(d) Each public ((erprivate)) organization or entity ((er
per—seﬁ—whfeh-pfeﬂdes)),mcludmg other political subdivi-

sions of the state providing special education and/or related
serwces to one or more § peCIal educatlo students ((wﬁh—a

ageney)) egardless of whether ((er—nee)) the orgamzauon or
entity receives ((federal)) funds ((made-available-forpur-
peses-of)) under the Individuals with Disabilities Education

Act.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-040 Definitions of "'evaluation,' 'cur-
rent evaluation,” "'reevaluation,” and ""consent." As used
in this chapter:

(1) "Evaluation" means procedures used to determine:

(a) Whether a student is disabled; ((and))

b) ((and—e*teﬁ—ef—fhe—speeml—ed&e&ﬂeﬂ—eﬂé

3))) Whether the disability adversely affects educational

performance:; and
(c) Whether the student is_in need of specially designed

instruction.

(2) "Reevaluation" means procedures used to determine
the special education student’s continuing eligibility and need
for special education and related services consistent with
WAC 392-172-182 through 392-172-190. Reevaluation
((mmay)) shall also be used to determine the appropriateness of
the services being provided to the special education student.
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((#5)) (3) "Consent” means that the parent or adult stu-
dent:

(a) Has been fully informed of all information relevant to
the activity for which consent is sought in his or her native
language or other mode of communication((-ipeluding-being
informed-ef existing-evaluationdata-to-be-used));

(b) Understands and agrees in writing to the activity for
which consent is sought, and the consent describes the activ-
ity and lists any records which will be released and to whom;
and

(c) Understands that the granting of consent is voluntary
and may be revoked at any time.

If a parent revokes consent, that revocation is not retro-
active (it does not negate an action that has occurred after the
consent was given and before the consent was revoked).

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)
WAC 392-172-045 Definition of "special educa-

tion((=))"" and other terms. (1) As used in this chapter "spe-
01al educatlon ‘means ((m&ﬂe&eﬂ—thm—rs-sfwemﬂy-desagned

ms&ue&eﬁ—wheﬁ—rt—rs-eafmd—eut—as-peﬁ-ef-speeeh)) pecnally

designed instruction provided to an eligible student as

defined in chapter 392-172 WAC. Specially designed

instruction as defined in subsection (4)(a) of this section shall
be provided at no cost to the parents, in conformance with the
student’s JEP. and designed to meet the unique needs of the
student. Specially designed instruction includes instruction
conducted in the classrooms. in the home, in hospitals and
institutions, and in other settings; and instruction in physical
education.

(2) The term does not_include individual accommoda-
tions to the general education classroom or modifications to
the general education curriculum that alone would be suffi-

cient and effective to meet the learning needs of the student:
nor does it include the educational services necessary to meet
the needs of those students identified under WAC 392-172-
020(2).

(3) Travel training, vocational training, and language
services, physical and occupational therapy, orientation and
mobility instruction, behavioral intervention instruction,
transition services, and audiological services are considered
special education under this chapter if each meets the require-
ments of subsection (1) of this section.

T ——_ ¢ withinthe defini
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€5))) (4) The terms used in this section are defined as fol-
lows:

(a) "Specially designed instruction” means organized
and planned instructional activities which adapt, as appropri-
ate, to the needs of eligible students under this chapter, the
content, methodology or delivery of instruction:

(i) To address the unique needs that result from the stu-
dent’s disability:

(11} To ensure access of the student to the general curric-
ulum so that the student can meet the educational standards of
the school district or other public agency that apply to all stu-
dents; and

(iii) Be provided by appropriately qualified special edu-
cation_certificated staff, or designed and supervised by this
staff and carried out by genera] education certificated person-
nel or trained classified staff pursuant to a properly formu-
lated IEP consistent with WAC 392-172-160 (1)(c), so that
the level of the district’s commitment of resources will be
clear to the parents and other IEP team members. Student
progress must be monitored and evaluated by special educa-
tion certificated staff,

(b)_"At no cost" means that all specially designed
instruction is provided without charge, but does not preclude
incidental fees that are normally charged to nondisabled stu-
dents or their parents as part of the regular education pro-
gram.

(¢)_"Physical education” means;

(i) The development of physical and motor fitness; fun-
damental motor skills and patterns: and skills in aquatics.

dance, and individual and group games and sport (including

intramural and lifetime sports):; and
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(ii) Special physical education, adapted physical educa-
tion. movement education, and motor development.

(d) "Travel training” means providing instruction, as
appropriate, to students with significant cognitive disabili-
ties. and other eligible students with disabilities who require
this instruction, to enable them to:

(i) Develop an awareness of the environment in which
they live: and

(i) Learn the skills necessary to move effectively and
safely from place to place within that environment (e.g., in
the school, in the home, at work, and in the community).

(e) "Vocational education” means organized educational
programs that are directly related to the preparation of indi-
viduals for paid or unpaid employment, or for additional
preparation for a career requiring other than_a baccalaurcate
or advanced degree.

(f) "Audiology" means the provision of habilitative
activities related to a hearing impairment.

((€6))) (g) "Occupational therapy" is instruction designed
to improve, develop or restore functions impaired or lost
through illness, injury, or deprivation or to prevent further
loss.

" ((6D)) (h) "Orientation and mobility instruction” means
the provision of training/instruction in orientation and mobil-
ity for students who are visually impaired, including travel
training.

((€8Y)) (i) "Physical therapy" means developing or restor-
ing motor function and maintaining appropriate performance
commensurate with the student’s unique needs.

() (4) "Speech and language services” mean the pro-
vision of instruction for the habilitation or prevention of com-
munication disorders.

eial-edueatien-)) (k) "Behavioral intervention instruction”
means providing instruction which addresses student behav-
ior that impedes involvement and/or progress in the general
curriculum.

(1) "Transition services” means a coordinated set of
activities for a special education student that:

(i) Is designed within an outcome-oriented process that
promotes movement from school to post-school activities,
including postsecondary education, vocational training, inte-
grated employment (including supported employment), con-
tinuing and adult education. adult services, independent liv-
ing, or community participation;

(i) Is based on the individual student’s needs. taking into
account the student’s preferences and interests: and

(iii) Includes:

(A) Instruction;

(B) Related services:

(C) Community experiences;

(D) The development of employment and other post-
school adult living objectives: and ’

(E) If appropriate, acquisition of daily living skills and
functional vocational evaluation.

Ul e
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AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-055 ((Definition-of)) Related ser-
vices.((&)) (1) As used in this chapter, the term "related ser-
vices" means transportation and such developmental, correc-
tive, and other supportive services as are required to assist a

special education student to benefit from special education.
(3 ces inetud ptiondisord .
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Related services include classified staff services, coun-

seling services, early identification and evaluation of disabil-
ities in students, medical services, parent counseling and
training. psychological services. recreation, rehabilitation
counseling services, school health services, social work ser-
vices in schools, and transportation,

The list of related services is not exhaustive and may
include other developmental, corrective, or supportive ser-
vices. if they are required to assist a special education student
to benefit from special education.

(2) If it is determined through an appropriate evaluation
that a student has one of the disabilities identified in WAC
392-172-114 through 392-172-148. but only needs a related
service and not special education, the student is not a special
education student under this chapter.

(3) The terms used in the definition of "related services"
are defined as follows:

(- *Audiclogy™ includes:

Ldentifieation-of students with-hearingloss:

d_and-cvaluating the-effeeti ¢ amplification.
€3)) (a) "Classified staff services” includes:

((€8))) (i) Services provided by classified staff which
provide for the student’s safety, personal care, and instruc-
tional assistance; and

((66Y)) (ii) Services provided to certificated staff by clas-
sified staff which provide assistance for special education
students to achieve placement in the least restrictive environ-
ment,

((8))) (b) "Counseling services" means services pro-
vided by qualified social workers, psychologists, guidance

counselors, or other qualified personnel. "Counseling ser-

vices" also includes counseling and guidance of parents, chil-
dren and teachers by audiologists regarding hearing loss and
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by speech pathologists regarding speech and language
impairment.

((9)) (c) "Early identification and evaluation of disabil-
ities in students” means the implementation of a formal plan
for identifying a disability as early as possible in a student’s
life.

((5))) (d) "Medical services" means diagnostic and eval-
uation services provided by a licensed physician to determine
a student’s medically related disabling condition which may
result in the student’s need for special education and related
services.

€8))) (e) "Parent counseling and training" means assist-
ing parents in understanding the special needs of their child
((and)), providing parents with information about child
development, and helping parents to acquire the necessary
skills that will allow them to support the implementation of
their student’s IEP.

(( - . ‘ . - . :

€93)) (f) "Psychological services" includes:
((€e))) (1) Administering psychological and educational
tests, and other evaluation procedures;

((ébY)) (ii) Interpreting evaluation results;

((¢9)) (iii) Obtaining, integrating, and interpreting infor-
mation about the student’s behavior and conditions relating to
learning;

((€))) (iv) Consulting with other staff members in plan-
ning school programs to meet the special needs of students as
indicated by psychological tests, interviews, and behavioral
evaluations; ((and

¢3)) (v) Planning and managing a program of psycho-
logical services, including psychological counseling for stu-
dents and parents;_and

(vi) Assisting in_developing positive behavioral inter-
vention strategies.

() (g) "Recreation” includes:

((8))) (1) Assessment of leisure function;

((683)) (ii) Therapeutic recreation services;

((¢ey)) (iii) Recreation programs in school and commu-
nity agencies; and
((€d))) (iv) Leisure education.
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((42)) (h) "Rehabilitation counseling services" means
services provided by qualified personnel in individual or
group sessions that focus specifically on career development,
employment preparation, achieving independence, and inte-
gration in the workplace and community of a special educa-
tion student. The term also includes vocational rehabilitation
services provided to special education students by vocational
rehabilitation programs funded under the Rehabilitation Act
of 1973, as amended.

((c43))) (1) "School health services” means nursing or
other health services provided to a special education student
by a qualified school nurse ((er-eotherqualified-persen)), reg-
istered nurse, licensed practical nurse or other persons quali-
fied or appropriately trained to provide the services in the stu-

dent’s educational setting.
((&4)) (1) "Social work services in schools" include:

((¢a)) (i) Preparing a social or developmental history on
a special education student;

((¢6Y)) (ii) Group and individual counseling with the stu-
dent and family;

((¢e3)) (iii) Working with those problems in a student’s
living situation (home, school, and/or community) that affect
the student’s adjustment in school; ((end

€d3)) (iv) Mobilizing school and community resources to
enable the student to benefit from his or her educational pro-
gram; and

(v) Assisting in developing positive behavioral interven-

(((1 5) |lS l I l . LU ] ] :

€63)) (k) "Transportation” includes:

((a))) (1) Travel to and from school and between
schools;

((¢bY)) (ii) Travel in and around school buildings; and

((¢e3)) (iii) Specialized equipment (such as special or
adapted buses, lifts, and ramps), if required to provide special
transportation for a special education student. ((Fhedist-of

quired-to-ass .)

AMENDATORY SECTION (Amending Order 95-11, filed

10/11/95, effective 11/11/95)

WAC 392-172-065 Definition—Supplementary aids
and services. As used in this chapter, the term "supplemen-

tary aids and serv1ces" means ((aﬂy-ef—t-he—feuewqﬂg—
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teacher)) aids, services, and other supports that are provided

in regular education classes or other education-related set- -

tings to enable special education students to be educated with
nondisabled students to the maximum extent appropriate in
accordance with the least restrictive environment require-
ments.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-070 Definition—Assistive technology
device ((and—serviee)). The term "assistive technology
device" means any item, piece of equipment, or product sys-
tem—whether acquired commercially off the shelf, modified,
or customized—that is used to increase, maintain, or improve
functional capabilities of special education students.

(( . - . .. . ' . - .

l . ’ l.g F . F l . 1 ’. l .1. . .))

NEW SECTION

WAC 392-172-073 Definition—Assistive technology
service. The term "assistive technology service” means any
service that directly assists a special education student in the
selection, acquisition, or use of an assistive technology
device. The term includes:

(1) The evaluation of the needs of a special education
student. including a functional evaluation of the student in the
student’s customary environment; -
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(2) Purchasing, leasing, or otherwise providing for the
acquisition of assistive technology devices by special educa-
tion students;

(3) Selecting, designing, fitting, customizing, adapting,
applying, retaining, repairing, or replacing assistive technol-
ogy devices;

(4) Coordinating and using other therapies, interven-
tions, or services with assistive technology devices, such as
those associated with existing education and rehabilitation
plans and programs,

(5) Training or technical assistance for a special educa-
tion student, or if appropriate, the student’s family; and

(6) Training or technical assistance for professionals
(including individuals providing education and rehabilitation
services), employers, or other individuals who provide ser-
vices to, employ or are otherwise substantially involved in
the major life functions of special education students.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-075 Availability of assistive technol-
ogy. Each public agency shall ensure that assistive technol-
ogy devices or assistive technology services, or both, ((are

)) are
made available to a special education student if required as
part of the student’s:

(2) Related services: or

(3) Supplementary aids and services.

On_a case-by-case basis, the use of school-purchased
assistive technology devices in a student’s home or in other
settings is required if the student’s JEP team determines that
the student needs access to those devices in order to receive
FAPE.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-100 Childfind. (1) The local district or
other public agency shall conduct childfind activities that
apply to students ages birth through twenty-one for the pur-

pose of locating, evaluating and identifying students with a
suspected disability, regardless of the severity of their dis-
ability, who are residing within the boundaries of the district
or other public agency and who are not currently receiving
special education and related services.

((Childfind-netivities shathinelud . Fieati

Proposed
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smte—ehﬂdﬁnd—pfegmms—)) These activities shall extend to

students attending private schools. including religious
schools. The activities undertaken to carry out childfind in
private schools shall be:

(a) Comparable to activities undertaken in public
schools; and

(b) Developed in consultation with appropriate represen-
tatives of private school students on how to_carry out the
activities described in this section.

(2) Childfind activities must be calculated to reach:

(a)_Highly mobile students with disabilities, such as
homeless and migrant students: and

(b) Students who are suspected of being a student with a
disability and in need of special education. even though they
are advancing from grade to grade.

(3) The local school district, or other public agency shall
have policies and procedures in effect that describe the meth-

ods it uses to conduct childfind activities in_accordance with
subsections (1) and (2) of this section. Methods used may
include but are not limited to: Written notification to all par-
ents of students in the district’s or other public agency’s juris-
diction regarding access to and the use of its childfind sys-
tem: posting notices in school buildings and other public
areas describing the availability of special education pro-

grams: offering preschool developmental screening; conduct-
ing local media informational campaigns; coordinating distri-

bution of information_with other childfind programs within

requirements-of-W-AC392-172-386-)) (1) When a student

suspected of having a disability is brought to the attention of

any certificated staff member under WAC 392-172-102, the
school district or other public agency must document the

public and nonpublic agencies; screening district-wide test

referral in writing. The district or other public agency shall:

results; inservice education to staff; and other methods devel-
oped by the school district to identify, locate and evaluate
students. Such methods may also include a systematic, inter-
vention based, process within general education for deter-

(a) Provide the student’s parent(s) or the adult student
written notice that the student has been referred because of a
suspected disabling condition and that the district or other
public agency will determine with parental input whether or

mining the need for a special education referral.
(4) The collection and use of data to meet the require-

ments of this section are subject to the confidentiality
requirements in WAC 392-172-400 through 392-172-428.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-102 ((Preeveluation-proecedures—))

Referrals. A referral of a student suspected of having a dis-

ability may be ((eﬂgiﬂaied-eﬁf&nsnﬁ&ed—&hfeugh)) initiated

not there is good reason to believe that the student is a candi-
date for evaluation;

(b) Review the referral;

(c) Collect and examine existing school, medical and
other records in the possession of the parent, school district or
other public agency: and

(d) Within twenty-five school days, make a determina-
tion whether or not the student is a candidate for evaluation.

This decision shall be recorded in writing and shall set forth
the date and the names of the persons making the decision.

The superintendent or designee shall direct a notice to the stu-

by any source, eithér in writing or verbally((z

A-referral-may-betnitiated-by-any-soeuree)), including but
not limited to parents, medical personnel, school district or
other public agency personnel, community agencies, civil
authorities, through district screening procedures, and by
other ((identified;)) interested persons.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-104 Evaluation procedures—Time

line. ((A—sehee*—é:sf&et—er—eéher—p&bhe—ageney—m&s{-eemp&e{e

Proposed

dent’s parent(s) or the adult student that complies with the
requirements of WAC 392-172-302,

(2) When the student is a candidate for evaluation, the
school district or other public agency shall fully evaluate the
student and arrive at a decision pursuant to WAC ((392-472-
154)) 392-172-111 within:

(a) Thirty-five school days after the date written consent
for an evaluation has been provided by the parent(s) or the
adult student; or

(b) Thirty-five school days after the date the refusal of
the parent(s) or the adult student to grant consent has been
overridden pursuant to a hearing (or appeal) in accordance
with WAC 392-172-350 et seq.; or

(¢) Such other time period as may be agreed to by the
parent(s) or the adult student and documented by school
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authorities, including specifying the reasons for extending
the time line. :

(3) _The school district or other public agency shall
ensure that within thirty-five school days following the
agency’s receipt of parent consent to an initial evaluation of a
student:

(a). The student is evaluated: and
(b) If determined eligible under this chapter. special edu-

WSR 99-17-101

priate, health, vision, hearing, social ((sks;)) and emotional
status, general intelligence, academic performance, ((eem-
smunieation-skills;)) communicative status. and motor abili-
ties((;-eareer—voeational—and-the-need-fortransition—ser-
¥iees)).

(2) The evaluation shall be sufficiently comprehensive to
identify all of the student’s special education and related ser-
vices needs, whether or not commonly linked to the disability

cation and related services are made available to the student
in accordance with an IEP.

NEW SECTION

WAC 392-172-105 Parent participation in meetings
and notice. (1) Parents shall be afforded an opportunity to
participate in meetings with respect to the identification,
evaluation, educational placement and provision of a free
appropriate public education to the student.

(2) Each public agency shall notify parents consistent
with WAC 392-172-15700 (1)(a) and (2) to ensure that par-
ents have the opportunity to participate in meetings described
in this section.

(3) A meeting does not include informal or unscheduled
conversations involving public agency personnel and conver-
sations on issues such as teaching methodology, lesson plans,
or coordination of service provision if those issues are not
addressed in the student’s IEP. A meeting also does not
include preparatory activities that public agency personnel
engage in to develop a proposal or response to a parent pro-
posal that will be discussed at a later meeting.

(4) Each public agency shall ensure that the parents of a
special education student are members of any group that
makes decisions on the educational placement of their stu-
dent. In implementing this requirement, the public agency
shall use procedures consistent with WAC 392-172-15700
(1) and (2).

(5) If neither parent can participate in a meeting in which

a decision is to be made relating to the educational placement
of their student, the public agency shall use other methods to
ensure their participation, including individual or conference
telephone calls, or video conferencing.

(6) A placement decision may be made by a group with-
out the involvement of the parents, if the public agency is
unable to obtain the parents’ participation in the decision. In
this case, the public agency must have a record of its attempt
to ensure their involvement, including information that is
consistent with the requirements of WAC 392-172-15700(4).

(7) The public agency shall make reasonable efforts to
ensure that the parents understand, and are able to participate
in, any group discussions relating to the educational place-
ment of their student, including arranging for an interpreter
for parents with deafness, or whose native language is other
than English.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-106 General areas of evaluation. (1)
The evaluation of a student shall be in all areas related to the
suspected disability, including, ((but-netlimited-te)) if appro-

category in which the student has been classified.

NEW SECTION

WAC 392-172-107 Determination of needed evalua-
tion data. (1) As part of an evaluation, a group that includes
the IEP team described in WAC 392-172-153, and other
qualified professionals, as appropriate, shall:

Review existing evaluation data on the student, includ-
ing: :

(a) Evaluations and information provided by the parents
of the student;

(b) Current classroom-based assessment and observa-
tions; and

(c) Observations by teachers and related services provid-
ers.

(2) Based on the above review and input from the stu-
dent’s parents, identify what additional data, if any, are
needed to determine:

(a) Whether the student has a particular category of dis-
ability as described in this chapter;

(b) The present levels of performance and educational
needs of the student; and

(c) Whether the student needs special education and
related services.

(3) The public agency shall administer tests and any
other evaluation materials as may be needed to produce the
data required to make the determinations listed in subsection
(2) of this section.

(4) If no additional data are needed to make the determi-
nation listed in subsection (2) of this section, the public
agency shall notify the student’s parents of this fact and the
reasons for this decision.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-108 ((General)) Evaluation ((safe-

guards—Personnel-meaterials-and)) procedures. (((H
Every-student-whe-is-evaluated-erreevaluated)) The evalua-

tion or reevaluation of a special education student shall be
((eveluated)) according to the procedures established in this

chapter. ((The-superintendent-of-publicinstruetion—shal
ensure-that)) Each public agency ((esteblishes)) shall estab-
lish and implement((s-preteetion—in)) evaluation procedures
which meet the requirements of this chapter.

(1) Before the initial provision of special education and

related services ((to-a—speeial-education-student)), a full and

individual initial evaluation of the student’s educational

needs must be conducted ((in-aceordance-with-this-chapter)).
(2) ((the-ev-alua&eﬂ-ef—a—smdem—(e*eept—-eﬂe-eempleeed

Proposed
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€59)) Each professional member of the ((team)) group
shall be licensed, registered, credentialed, or certificated

according to his or her professional standards in accordance

with state statutes and rules. (}{parentsrequest-the-opportu-

6))

(3) A variety of assessment tools and strategies shall be
used to gather relevant functional and development informa-
tion about the student, including information provided by the

parents. and information related to enabling the student to be

involved in_and progress in the general curriculum (or for a
preschool child, to participate in appropriate activities), that

may assist in determining:

(a) Whether the student is a special education student

consistent with WAC 392-172-035(2): and

(b) The content of the student’s individualized education

program.
(4) No single procedure ((ertest)) shall be the sole crite-

rion for determining a student’s eligibility or disabling condi-
tion and/or for determining the appropriate educational pro-
gram for a student.

(1)) (5) Test and other evaluation materials, ({(preee-
duresand-instruments)) used for the purpose of identification
and programming shall be selected and administered so as
not to be racially or culturally discriminatory.

((63)-AH)) (6) Materials and procedures used to assess a
student with limited English proficiency shall be selected and
administered to ensure that they measure the extent to which
the student has a disability and needs special education,
rather than measuring the student’s English language skills.

(7) Any standardized tests and other evaluation materials
that are given to a student shall have been validated for the

Proposed
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specific purpose for which they are used and shall accurately
reflect whatever factors the tests purport to measure. If prop-

erly validated tests are unavailable, ((the-professionaljudg-
ment-of)) each member of the ((multidiseiplinary—team))

group shall use professional judgment to determine eligibility
for special education based on other evidence of the existence

of a disability and need for special education. This profes-
sional judgment shall be documented in ((a-written—nparra-
tive)) the evaluation report. If an assessment is not conducted
under standard conditions, a description of the extent to
which it varied from standard conditions (e.g., the gualifica-
tions of the person administering the test, or the method of

test administration) must be included in the evaluation report.

((63)) (8) All tests and other evaluation materials shall
be administered by ((qualified)) trained and knowledgeable
personnel in conformance with the instructions of the test
producer.

((646Y)) (9) Tests and other evaluation materials((;-proée-
dures-er-thstrumnents)) shall be provided and administered in
a student’s ((prirrary)) native language or other mode of com-
munication, unless it is clearly not feasible to do so. Tests
shall be selected and administered so as to ensure that, when
a test is administered to a student with impaired ((andfer
umigue)) sensory, manual, or speaking skills, the test results
accurately reflect the student’s aptitude or achievement level
or whatever other factors the test purports to measure, rather
than reflecting the student’s impaired ((andforunigue)) sen-
sory, manual, ((eemmunieation)) or speaking skills (except
where those skills are the factors the test purports to mea-
sure). Tests and other evaluation materials include those tai-
lored to assess specific areas of educational need and not
merely those that are designed to provide a single general
intelligence quotient.

(b ot lati .
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endar:)) (10) Each school district or other public agency shall
use technically sound instruments that may assess the relative
contribution of cognitive and behavioral factors. in_addition
to physical or developmental factors.

(11) Each school district or other public agency shall use
assessment tools and strategies that provide relevant informa-
tion that directly assists persons in determining the educa-
tional needs of the student.

(12) For a student suspected of having a learning disabil-
ity, the determination of whether the student is eligible under
this chapter shall be made by the student’s parents and a

group of qualified professionals which must include:
(a) The student’s general education classroom teacher; or
(b) If the child does not have a general education class-
room teacher. a general education classroom teacher quali-

fied to teach a child of his or her age; or

(¢) For a child of less than school age, an individual qual-
ified by the state to teach a child of his or her age; and

(d) At least one individual qualified to conduct individ-
ual diagnostic examinations of children, such as school psy-
chologist, speech language pathologist, or remedial reading
teacher.

(13) (A-writtensummary-analysis-of the)) An evaluation
report((s)) shall be developed consistent with the require-
ments of WAC ((392472452)) 392-172-109.

NEW SECTION

WAC 392-172-109 Evaluation report and documen-
tation of determination of eligibility. (1) At a minimum, an
evaluation report must include:

(a) A statement of whether the student has a disability
that meets the eligibility criteria in this chapter;

(b) How the student’s disability affects the student’s
involvement and progress in the general curriculum or for
preschool children, in appropriate activities;

(c) The recommended special education and related ser-
vices needed by the student including specially designed
instruction;

(d) Other information, as determined through the evalu-
ation process and parental input, needed to develop an IEP;

(e) A statement that the student was evaluated in accor-
dance with the evaluation procedures in WAC 392-172-108;
and

(f) The date and signature of each professional member .

of the group who made the eligibility determination certify-
ing that the report represents his or her conclusion. If the
report does not reflect his or her conclusion, the professional
member of the group must attach a separate statement repre-
senting his or her conclusions.

(2) Each professional member of the group who contrib-
uted to the determination of eligibility shall document the
results of their assessment. This documentation of determi-
nation of eligibility must include:

(a) The procedures and instruments used in any assess-
ment and the results obtained;

(b) Any conclusions from observations of the student;
and
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(c) A statement of the apparent significance of the find-
ings as related to the student’s instructional program.

(3) In interpreting evaluation data for the purpose of
determining if a student is a special education student under
this chapter, and the educational needs of the student, each
public agency shall:

(a) Draw upon information from a variety of sources,
including aptitude and achievement tests, parent input,
teacher recommendations, physical condition, social or cul-
tural background, and adaptive behavior; and

(b) Ensure that information obtained from all of these
sources is documented and carefully considered.

(4) A student may not be determined to be a special edu-
cation student if the determinant factor for that decision is:

(a) Lack of instruction in reading or math; or

(b) Limited English proficiency; and

(c) The student does not otherwise meet the eligibility
criteria in this chapter.

(5) For a student suspected of having a learning disabil-
ity, the report must also include a statement of:

(a) All of the information required in subsection (1) of
this section;

(b) The specific learning disability(ies);

(c) The basis for making the determination;

(d) The relevant behavior noted during the observation
of the student;

(e) The relationship of that behavior to the student’s aca-
demic functioning;

(f) The medically relevant findings, if any;

(g) A statement about whether there is a severe discrep-
ancy between achievement and ability that is not correctable
without special education and related services; and

(h) The determination of the group concerning the
effects of environmental, cultural, or economic disadvantage.

NEW SECTION

WAC 392-172-111 Determination of eligibility and
parental notification. (1) Upon completing the administra-
tion of tests and other evaluation materials:

(a) A group of qualified professionals and the parent of
the student shall determine whether the student is a special
education student in need of special education and related
services, as defined in this chapter; and

(b) The public agency must provide a copy of the evalu-
ation report and the documentation of determination of eligi-
bility to the parent.

(2) If a determination is made that a student has a disabil-
ity and needs special education and related services, an IEP
must be developed for the student in accordance with this
chapter.

(3) If the decision is that the student is not eligible for
special education, the parents or legal guardian of the student
shall be informed in writing of the evaluation findings in
compliance with the notice requirements of WAC 392-172-
302, within ten school days following the completion of the
evaluation.
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AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-112 Medical evaluation. (1) Medical
evaluations at the expense of a school district or other public
agency shall be obtained subject to the following conditions:

(a) During the evaluation process the ((multidisei-
phinary)) IEP team and other qualified professionals, as
appropriate, suspects a student of having a health problem
which may affect his or her eligibility and need for special
education.

(b) In accordance with criteria established by the school

district or other public agency ((fexeeptin-the-ease-ef-an
independentevaluation-pursuant-to-WAC302-172-1503)).
(2) Medical evaluation services necessary to make a
determination of the educational needs of residential school
students, shall be the responsibility of the department of
social and health services pursuant to RCW 28A.190.040.
The state schools for the deaf and blind are responsible for

Washington State Register, Issue 99-17

- (c) Qualify for one of the other eligibility categories
specified in this chapter unless otherwise excluded; and
(d) Need special education and related services. ((Eh#-

wees—uade%%%—l—’l%—l%@-)) (e) Ch1]dren aged SixX to
nine years who qualified as "developmentally delayed. three

to six vears." may at the option of the school district or other
public agency, continue to be eligible under the criteria for

the provision of these services under chapter 72.40 RCW.

"developmentally delayed, three to six years" until they are

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-114 Definition and eligibility criteria
for developmentally delayed. Definition and eligibility cri-
teria for developmentally delayed are as follows:

(1) As used in this chapter, the term "developmentally
delayed, birth to ((thirty-sbemenths)) three years" shall mean
those children under ((thirty-six—menths)) three vears of age
who:

(a) Demonstrate a 1.5 standard deviation or twenty-five

percent delay in the developmental area of ((eegnition-CWAE

H63)and-gressmotor-OWAC392-172-16(43))) cognitive

development, communication development, physical devel-
opment, social emotional development, or adaptive develop-
ment as defined in WAC 392-172-116; or

(b) Qualify for one of the other eligibility categories
specified in this chapter ((unless-etherwise-exeluded)); and

(c) Need special education and related services. Such
children in order to continue to be eligible for special educa-
tion and related services must be reevaluated prior to age
three.

(2) As used in this chapter the term "developmentally
delayed, three to six years” shall mean those children
between ((thirty—stx—months-and-the-age-ofehgibtityfor

entry-to-the first-grade)) three and six years of age who dem-
onstrate a delay on a standardized norm referenced test, with

a test-retest or split-half reliability of .80 that is at least:

(a) Two standard deviations below the mean in one or
more of the ((six)) five developmental areas defined in WAC
392-172-116; or

(b) One and one-half standard deviations below the mean

in two or more of the ((six)) five developmental areas defined
in WAC 392-172-116; or

Proposed

reevaluated. not later than three years after the eligibility
decision for "developmentally delayed, three to six years."

(3) As used in this chapter, the term "developmentally
delayed. six to nine years" shall mean those children between
six and nine years of age who either continue to qualify under
subsection (2) of this section, or demonstrate a delay on a
standardized norm referenced test. with a test-retest or split-
half reliability of .80 that is at least:

(a) Two standard deviations below the mean in one or

more of the five developmental areas defined in WAC 392-
172-116: or

(b) Qualify for one of the other eligibility categories

specified in this chapter; and
(c) Need special education and related services.

(4) Children who qualify for special education as "devel-
opmentally delayed. six to nine years" must be reevaluated
prior to the age of nine consistent with WAC 392-172-182 et
seq. and a determination made that the child either:

(a) Qualifies under the provisions of one of the other dis-
abling conditions in this chapter; or

(b) Is no longer in need of special education and related
services. The procedural safeguard requirements in this

chapter are also applicable to this provision.
(5)_A school district or other public_agency is not

required to adopt and use the category "developmentally
delayed"” for any children within its jurisdiction.

(6) If a school district or other public agency uses the cat-
egory "developmentally delayed." the district or public
agency must conform to both the definition and age range
established under this section.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-116 Areas of developmental delay—
Definitions. The ({stx)) five developmental areas for the pur-
pose of applying eligibility criteria to developmentally
delayed children are:

(1) Cognitive development: Comprehending, remem-
bering, and making sense out of one’s experience. Cognitive
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ability is the ability to think and is often thought of in terms
of intelligence;

(2) Communication development: The ability to effec-
tively use or understand age-appropriate language, including
vocabulary, grammar, and speech sounds;

3) ((F1-ne—meter—Metef—skH+s—Eeqaﬁmg-pfeeise—eeefd'i-
nated-use-of the-small-museles;

ing—watking—bal | elimbine:

€Y)) Physical development: Fine and/or gross motor
skills requiring precise, coordinated. use of small muscles
and/or motor skills used for body control such as standing,

walking, balance. and climbing:

(4) Social(($)) or emotional development: The ability to -

develop and maintain functional interpersonal relationships
and to exhibit age appropriate social and emotional behav-
iors; and

((€63)) (5) Adaptive ((skilts)) development: The ability
to develop and exhibit age appropriate self-help skills,
including independent feeding, toileting, personal hygiene
and dressing skills.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-118 Definition and eligibility criteria

for ((seriously)) emotionally/behaviorally disabled. (1)
Students who are ((setieusty)) emotionally/behaviorally dis-
abled are those who exhibit over a long period of time and to
a marked degree, one or more of the following characteris-
tics((—whieh-adversely—affectstheir-edueational-perfor-
manee)):

(a) An inability to learn which cannot be explained by
intellectual, sensory, or health fdctors;

(b) An inability to build or maintain satisfactory interper-
sonal relationships with peers and teachers;

(c) Inappropriate types of behavior or feelings under nor-
mal circumstances;

(d) A general pervasive mood of unhappiness or depres-
sion; or

(e) A tendency to develop physical symptoms or fears
associated with personal or school problems.

(2) The term includes students who are schizophrenic.

(3) The term does not include students who are socially
maladjusted, unless it is determined that they are also ((seft-
eusty)) emotionally/behaviorally disabled.

(4) All students considered for special education and
related services as ((sertousty)) emotionally/behaviorally dis-
abled shall ((be-evaluated-acecording—to-thefolowing)) have
documentation for eligibility that:

(a) ((A—eurrent-evaluation—which)) Concludes that the

student has ((ﬁ—seﬁﬁﬁﬂ—béhﬁ%‘i@ﬁ&*—d*ﬁﬁbﬂﬁy—&ﬂd—%wh'eﬂﬂ-

&ﬂy)) an emotlonal/behaworal dlsablllty Wthh adversely
affects educational performance and requires specially

designed instruction.
(b) ((An—evaluation—whieh)) Describes behaviors

((whieh)) that distinguish between common disciplinary
problem behaviors and ((serious-behavioral-disabilities)) an
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emotional/behavioral disability. Common disciplinary prob-
lem behaviors (e.g., truancy, smoking, breaking school con-
duct rules) may exist in conjunction with ((serteus-behavioral
disabilities)) an emotional/behavioral disability, but cannot
be used as the sole criteria for recommending special educa-
tion and related services. ((Fhe-evaluationshall-also-tnelude:

&3)) (¢) Includes a social or developmental history com-
piled directly from the parent(s) and/or records, when parents
are not available.

((9—€urrent)) (d) Includes academic achievement
((evaluation)) assessment as measured by standardized tests
appropriate to age level and administered individually.

(((e)#ﬂwaeademw—e*ak&a&ems—eemplefed—&ﬂd-ﬁhefe—ts

pheatio .) = :

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-120 Definition and eligibility criteria
for communication disordered. A student shall be consid-
ered to have a communication disorder if there is ((present))
a documented communication disorder such as stuttering,
voice disorder, language impairment, ((aréf))or impaired
articulation which adversely affects a student’s educational

performance((—Fhe-evaluation-procedures—and-eligibility
standards-outlined-in-this-sectionapply-to-those-students

serviees)) and requires specially designed instruction.

Eligibility shall be determined according to the follow-
ing:

(1) A ((eurrent)) hearing screening report;

(2) A ((eurrent)) description of the level of educational
development ((as)) provided by the classroom teacher, or
where available, by standardized tests in those areas affected
by the ((speeeh-andfor)) communication problem(s) includ-
ing discussion of the existing or potential impact of the prob-
lem(s) on educational performance; and

(3) ((Areurrentevaluation)) An assessment of the level of
speech and/or language development, as measured by stan-
dardized tests or professionally recognized procedures,
scales, or checklists appropriate to the student’s age level and
mode of communication, individually administered, and
which considers the student’s sex, dialect norms, social-cul-
tural environment, and behaviors. For children under the age
of eligibility for entry to the first grade the evaluation shall

Proposed
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include developmental acquisition of speech and language.
Such measures shall result in one or more of the following
findings that the student:

(a) Achieves a rating of moderate or severe on a stan-
dardized articulation test that yields a severity rating and/or
misarticulates in comparison to developmental norms five or
more unrelated phonemes each in two or more positions (ini-
tial, medial, or final) for children under the age of eligibility
for entry to the first grade, three or more unrelated phonemes
for students age six through age seven, or one or more for stu-
dents over age seven, with consideration given to the stu-
dent’s speech intelligibility, physical ability, and/or therapy
history.

(b) Has a delay in receptive and/or expressive language
such that functioning is one year or more below chronologi-
cal age for students up through age eight or functioning is
two-thirds of chronological age or below for students over
age eight.

(c) Has interruptions or dysfluencies in more than one
speaking situation such as repetitions, prolongations, block-
age in flow of speech, struggle, or avoidance behaviors which
interfere with communication or are inconsistent with age or
development.

(d) Has a deviation in voice quality, pitch, or loudness
characterized by abusive vocal habits, or interference with
communication, or is inconsistent with age or development,
or demonstrates chronic hoarseness of duration of three
weeks or more.

Whenever appropriate, a referral shall be made for med-
ical and/or psychological and/or other ((evaluations—shall-be
made)) assessments and the results considered in the ((evalu-

attenr)) determination of the student’s ((suspeeted-disabling
eondition)) eligibility for special education.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-122 Definition and eligibility criteria
for orthopedically impaired. Students who are orthopedi-
cally impaired are those who lack normal function of mus-
cles, joints or bones due to congenital anomaly, disease or
permanent injury, and such condition adversely affects their
educational performance and requires specially designed
instruction.

All students being considered for special education and
related services as orthopedically impaired shall be ((evatu-
ated-and)) determined eligible for special education and
related services according to the following:

(1) A ((eurrent)) medical evaluation by a qualified med-
ical practitioner which describes and confirms the student’s
health circumstances and which provides any medical impli-
cations for educational planning;

(2) ((urrent)) An academic achievement ((evaluation))
assessment as measured by standardized tests appropriate to
age level and administered individually; and

(3) A ((eurrent)) physical therapy and/or occupational
therapy ((evaluation)) assessment which considers and
describes implications for therapy as a part of educational
planning.

Proposed
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AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-124 Definition and eligibility criteria
for health impaired. Students with health impairments are
those who have limited strength, vitality or alertness, includ-
ing a heightened alertness to environmental stimuli, that
results in limited alertness with respect to the educational
environment due to chronic or acute health problems—such

as ((stﬁdeﬂfs—vﬂ&h—seﬂeus-eeﬂgefm%eﬁ&defee{—eeher—een-

health-ci I . L hich))
a_heart condition, rheumatic fever, nephritis, asthma, atten-
tion deficit disorder or attention deficit hyperactivity disor-

der, sickle cell anemia, hemophilia, lead poisoning. leuke-

mia, or diabetes and adversely affects ((er-with-a-high-degree
of professional-eertainty-will-affeet)) their educational perfor-

mance and requires specially designed instruction.

All students being considered for special education and
related services as health impaired shall be ((evaluated-and))
determined eligible for special education and related services
according to the following:

(1) ((A—eurrent)) An evaluation by a qualified practitio-
ner which describes and confirms the student's health circum-
stances and which provides any implications for educational
planning; and

(2) ((Current)) An academic achievement ((evaluation))
assessment as measured by standardized tests appropriate to
age level and administered individually.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-126 Specific learning disability—Def-
inition. (1) Specific learning disability is a disorder in one or
more of the basic psychological processes involved in under-
standing or using spoken or written language ((which-pre-
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)) that may man-
ifest itself in an imperfect ability to listen, think, speak, read,
write, spell, or to do mathematical calculations, including
conditions such as perceptual disabilities. brain injury, mini-
mal brain dysfunction, dyslexia. and developmental aphasia.

(2) Specific learning disability does not include learning

WSR 99-17-101

(d) Basic reading skill.

(e) Reading comprehension,

(f) Mathematics calculations.

(g) Mathematics reasoning:

(3) The group may not identify a student as having a spe-
cific learning disability if the severe discrepancy between
ability and achievement is primarily the result of:

(a) A visual, hearing, or motor impairment;

(b) Mental retardation;

(c) Emotional disturbance: or

(d) Environmental, cultural or economic disadvantage.

(4) At least one group member other than the student’s
regular teacher shall observe the student’s academic perfor-
mance in the regular classroom setting;

(5) In the case of a student of less than school age or out
of school, a group member shall observe the student in an

problems that are primarily the result of visual, hearing, or
motor disabilities, of mental retardation. of emotional distur-
bance. or of environmental. cultural. or economic disadvan-

tage.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-128 Specific learning disability—
Evaluation procedures. ((Evaluation-procedures-and-eligi-
bili tards AN stud : | ord c

4))) The group may determine that a student has a spe-

cific learning disability if:

(1) The student does not achieve commensurate with his
or her age and ability levels in one or more of the areas listed
in subsection (2) of this section, if provided with learning
experiences appropriate for the student’s age and ability lev-
els:

(2) The group finds that a student has a severe discrep-
ancy between achievement and intellectual ability in one or
more of the following areas:

(a) Oral expression.
(b) Listening comprehension.

(c) Written expression.

environment appropriate for a student of that age:
(6) Written documentation that the student has an aca-

demic achievement problem in the general education pro-
gram shall be available. Examples of data used for documen-
tation may include:

(a) Student performance on daily classroom work and/or
criterion-referenced tests;

(b) Summary of past student performance;

(c) Group test results;

(d) Teacher observation and judgments; and

(e) Performance on ((studentlearning-objeetives)) state
established standards;

((65))) (1) Documentation of the existence of a severe
discrepancy between the student’s intellectual ability and aca-
demic achievement in one or more of the seven areas speci-
fied in (WAE392-472-126)) this section shall be recorded.
Such documentation shall conform to the requirements of
WAC 392-172-132; and

((€6))) (8) Tests used to assess the student’s intellectual
ability and academic achievement shall be:

(a) ((Current;

€))) Reliable as demonstrated by a reliability coefficient
of .85 or above;

((fe))) (b) Normed on representative national samples;

((6))) (c) Selected and administered in accordance with
the general requirements of WAC 392-172-108; and

((¢e))) (d) Individually administered and interpreted by a
qualified person (defined in WAC 392-172-108) in accor-
dance with the standardized procedures described in the test
manuals.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-132 Method for documenting severe
discrepancy. (1) ((Ferstudentsingrades-one-and-above;)) A
severe discrepancy shall be determined and documented from
tables developed pursuant to WAC 392-172-130.

(2) For the purposes of applying the severe discrepancy
tables, the following scores shall be used:

(a) A total or full scale intellectual ability score;

(b) An academic achievement test score which can be
converted into a standard score with a mean of one hundred
and a standard deviation of fifteen; ((aad))
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(c) A severe discrepancy between the student’s intellec-
tual ability and academic achievement in one or more of the
seven areas provided for in WAC ((392472-126)) 392-172-
128 shall be determined by applying the regressed standard
score discrepancy method to the obtained intellectual ability
and achievement test scores using the tables referenced
above. Where the evaluation results do not appear to accu-
rately represent the student’s intellectual ability and where the
discrepancy between the student’s intellectual ability and aca-
demic achievement does not initially appear to be severe
upon application of the discrepancy tables, WAC 392-172-

130, the ((muitidiseiphnaryteam)) student’s parents and a
group of qualified professionals shall apply professional
judgment in order to determine the presence of a severe dis-
crepancy. In this event, the ((multidiseiplinary—team)) stu-
dent’s parents and a group of qualified professionals shall
document in a written narrative an explanation as to why the
student has a severe discrepancy. The ((multidiseiphnary

tean)) student’s parents and a group of qualified profession-
als must provide supportive evidence, including the proce-

dures used to determine that a severe discrepancy exists
between the student’s intellectual ability and academic
achievement. If the prohibition against the use of specific
tests or test results as provided in WAC 392-172-108((683))
shall preclude the use of any of the tests referenced above, the
((multidiseiplinary—team)) student’s parents and a group of
qualified professionals shall document ((ir-a—wetttennarra-
#tve)) the basis upon which the members decided that there
exists a severe discrepancy ((between-inteleetual-ability-and
achievement)); and

(d) For a student who has been retained, grade as well as

Washington State Register, Issue 99-17

scales where there are no known standardized measures,
which discusses any implications for educational planning;
and

((¢eCurrent)) (3) An academic achievement ((evalua-
tion)) assessment as measured by standardized tests appropri-
ate to age level and administered individually; and

() (4) A developmental history compiled directly
from the parent(s) or records, when parents are not available.

(¢

El; g’ l ﬁ . . ] - l ] . ‘))

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-136 Definition and eligibility criteria
for multiple dlsabllltles ((A—s&adem—w-r&h—ma*&p}e-d-rs&b*h-

eat blind netuded-inthisdisabil 3 (1)
Multiple disabilities means concomitant impairments (such

as_mental retardation-blindness, mental retardation-orthope-

age based norms on the achievement test should be applied.

dic impairment. etc.), the combination of which causes such

A severe discrepancy must exist using both age and grade
based norms.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-134 Definition and eligibility criteria

for mental retardation. Students with mental retardation are

those who demonstrate significantly subaverage general
intellectual functioning existing concurrently with deficits in
adaptive behavior and manifested during the developmental
period, ((whieh)) that adversely affects their educational per-
formance and requires specially designed instruction.

() All students being considered for special educa-
tion and related services as mentally retarded shall be ((eval-
wated-and)) determined eligible for special education and
related services according to the following:

(e A—eurrentevaluation)) (1) An assessment of intel-
lectual functioning obtained from a standardized individual
test designed to measure intellectual functioning, individu-
ally administered by a qualified psychologist ((and-inter-

gist)), which results in a full scale intelligence quotient two or

more standard deviations below the mean on the respective
measure; and

(((by-A—ecurrent-evaluation)) (2) An assessment which
considers and describes adaptive behavior as measured by
standardized instrument(s), or professionally recognized

Proposed

severe educational needs that they cannot be accommodated

in special education programs solely for one of the impair-

ments. The term does not include deaf-blindness.

(2) A student with multiple disabilities shall be consid-

ered eligible for special education services when there are
present and documented two or more disabling ¢onditions.

AMENDATORY SECTION {(Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-138 Definition and eligibility criteria
for deafness. Students who are deaf are those students who
have a documented hearing impairment which is so severe
that the student is impaired in processing linguistic informa-
tion through hearing, with or without amplification, ((whieh))
that adversely affects educational performance and requires
specially designed instruction.

(1) All students being considered for special education
and related services as deaf shall be ((eveluated-anrd)) deter-
mined eligible for special education and related services
according to the following:

((EH-A-eurrent-evaluation)) (a) An assessment by a qual-
ified audiologist which describes and confirms that the hear-
ing impairment is so severe that the student is impaired in
processing linguistic information through hearing, with or
without amplification and which prevents the auditory chan-
nel from being the primary mode of learning speech and lan-
guage and adversely affects educational performance;
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((@)-Current)) (b) An academic achievement ((evatua-
tien)) assessment as measured by standardized tests appropri-
ate to age level and administered individually; and

((8-A—eurrent-evaluation)) (c) An assessment of lan-
guage development as measured by standardized tests or pro-
fessionally recognized scales appropriate to age level and
administered individually.

(2) Each school district or other public agency shall
ensure that the hearing aids worn by students who are deaf
are functioning properly.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-140 Definition and eligibility criteria
for hearing impairment. ((Students—with-hearing—tmpai-
ment)) Hearing impaired students are those students who
have a hearing impairment, whether permanent or fluctuat-
ing, ((whieh)) that adversely affects the student’s educational
performance but is not included under the definition of deaf-
ness.

(1) All students being considered for special education
and related services as students with hearing impairment
shall be ((evaluated-and)) determined eligible for special edu-
cation and related services according to the following:

(((D)-A-eurrentevaluation)) (a) An assessment by a qual-
ified audiologist which describes and confirms that the stu-
dent:

((¢2))) (i) Has an organic hearing loss in excess of 20 dB
better ear average in the speech range (500, 1,000, 2,000 Hz),
unaided; or

(@) (ii) Has a history of fluctuating hearing loss which
has interrupted the normal acquisition of speech and lan-
guage and continues to be a part of educational planning.

(-A-eurrent)) (b) An academic achievement ((evalua-
tion)) assessment as measured by standardized tests appropri-
ate to age level and administered individually.

((3>-A—eurrent-evaluation)) (c) An assessment of lan-
guage development as measured by standardized tests or pro-
fessionally recognized scales appropriate to age level and
administered individually.

(2) Each school district or other public agency shall
ensure that the hearing aids worn by students with hearing
impairment are functioning properly.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-142 Definition and eligibility criteria
for visually impaired/blindness. Students with visual
impairment((#)) including blindness ((are—these—students
whe)) have a visual impairment ((svhieh)) that, even with cor-
rection, adversely affects the student’s educational perfor-
mance and requires specially designed instruction. The term
includes both partial sight and blindness.

All students being considered for special education and
related services ((w+th)) for visual impairment((#)) including
blindness shall be’ ((evaluated-and)) determined eligible for
special education and related services according to the fol-
lowing:

WSR 99-17-101

(1) ((A-eurrent)) An evaluation by a qualified vision spe-
cialist or physician which describes and confirms that the stu-
dent:

(a) Has visual acuity of 20/70 or less in the better eye
with correction; or

(b) Has a field of vision which at its widest diameter sub-
tends an angle of no greater than twenty degrees in the better
eye with correction.

(2) ((Current)) An academic achievement ((evatuation))
assessment as measured by standardized tests appropriate to
age level and administered individually.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-144 Definition and eligibility criteria
for deaf/blindness. Students who are deaf/ blind are those
whose hearing and vision impairments, in combination, cause
such severe communication and other developmental and
educational ((preblems)) needs that they cannot be accom-
modated in special education programs solely for students
((whe-are-deaf-or-bhnd)) with deafness or blindness. The
impairments adversely affect a student’s educational perfor-
mance and require specially designed instruction.

All students being considered for special education and
related services as deaf/((blind)) blindness shall be ((evalu-
ated-and)) determined eligible for special education and
related services according to the following:

(1) ((A-eurrentevaluation)) An assessment by a qualified
audiologist and evaluation by a vision specialist or physician
which describes and confirms that the ((+isten-and)) hearing
and_vision impairments, in combination, cause such severe
communication and other developmental and educational
problems that the students cannot be accommodated in spe-
cial education programs solely for students who are deaf or
blind;

(2) ((Cutrent)) An academic achievement ((evatuation))
assessment as measured by standardized tests appropriate to
age level and administered individually; and

(3) ((A—eurrent-evaluation)) An assessment of language
development as measured by standardized tests or profes-
sionally recognized scales appropriate to age level and
administered individually.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-146 Definition and eligibility criteria
for autism. "Autism" means a developmental disability sig-
nificantly affecting verbal and nonverbal communication and
social interaction, generally evident before age three, that
adversely affects a student’s educational performance and
requires specially designed instruction. If a student manifests
characteristics of autism after age three, that student still
could be diagnosed as having autism if the criteria in this sec-
tion are satisfied.

« L .

bik .Et.t))s ents-in-this-category-have-a-renge-of-inteliectual

Other characteristics often associated with autism are

engagement in repetitive activities and stereotyped move-
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ments, resistance to environmental change or change in daily
routines and unusual responses to sensory experiences.

The term does not apply if a student’s educational perfor-
mance is adversely affected primarily because the student has
((a-sertens)) an emotional/behavioral disability, as defined in
this chapter. The category of autism includes students with
pervasive developmental disorders if they meet eligibility cri-
teria.

All students being considered for special education and
related services under the category of autism shall be ((eval-
uwated-and)) determined eligible for special education and
related services according to the following:

(1) A developmental history which includes verbal and
nonverbal communication, social interaction, play, motor and
sensory development;

(2) An adaptive behavior ((evaluatien)) assessment
which includes:

(a) ((A-standardized-measure-of adaptive behavior;
brAn-evaluation)) An assessment of the student’s social

skills, including interactions with peers, based on a classroom
observation; and

((fer-Anevaluation)) (b) An assessment of the student’s

self-help and community skills based on classroom and/or
home observations ((andferstandardized-evaluation-meth-
eds));

(3) A communication ((evaluatien)) assessment which
includes evaluations of:

(a) Receptive, expressive, and social communication
skills;

(b) The possible contributions of the student’s communi-
cation impairment to challenging behavior, and their implica-
tions for educational planning; and

(c) The potential need for augmentative communication
methods; and

(4) An ((evaluation)) assessment of preacademic or aca-
demic strengths and weaknesses, preferred learning modali-
ties, and present levels of functioning((;

5 . Fvisi e:-and
6y Anevaluation-of fine-and gross-moterskils)).

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-148 Definition and eligibility criteria
for traumatic brain injury. "Traumatic brain injury"” means
an acquired injury to the brain caused by an external physical
force resulting in total or partial functional disability
((andf))or psychosocial impairment or both that((:

€1)) adversely affects educational performance ((whieh

msahs—m—&m&eed—ﬁ%speem#eduee&emmd—mkﬁed—smes))

requiring specially designed instruction. The term applies to
open or closed head injuries resulting in impairments in one

or more of the following areas such as: Cognition; language;
memory; attention; reasoning; abstract thinking; judgment;
problem-solving; sensory perceptual and motor abilities; psy-
chosocial behavior; physical functions; information process-
ing; and speech. The term does not apply to brain injuries that
are congenital or degenerative or brain injuries induced by
birth trauma.

Proposed
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((€2)) All students being considered for special educa-
tion and related services under the category of traumatic brain
injury shall be evaluated and determined eligible for special
education and related services according to the following:

((¢&») (1) A ((eurrent)) medical evaluation by a qualified
medical practitioner, which describes an acquired injury to
the brain or a history of significant head trauma and which
provides any medical implications for educational planning;

((tby-Eurrent)) (2) An academic achievement ((evalua-
ton)) assessment as measured by standardized tests appropri-
ate to age level and administered individually;

(((eyCurrent-evaluation)) (3) An assessment of cognitive
functioning, which may include intelligence, memory, atten-
tion, reasoning, abstract thought, judgment, problem-solving,
and/or information-processing;

((¢d)-Current-evaluation)) (4) An assessment of language

and communication skills;

((ferCurrent-evaluation)) (5) An assessment of fine and

gross motor skills.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-150 Independent educational evalua-
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tion-shall-be-at-publie-expense:)) (1) The parents of a special
education student or a student referred for special education
have the right under this chapter to obtain an independent
educational evaluation of the student subject to subsections
(4) through (11) of this section.

(2) Each public agency shall provide to parents, upon
request for an independent educational evaluation, informa-
tion about where an independent educational evaluation may
be obtained, and the agency criteria applicable for indepen-
dent educational evaluations as set forth in subsections (10)
and (11) of this section.

(3) For the purposes of this section:

(a) Independent educational evaluation means an evalu-
ation conducted by a qualified examiner who is not employed
by the public agency responsible for the education of the stu-
dent in question; and

(b) Public_expense means that the public agency either
pays for_the full cost of the evaluation or ensures that the
evaluation is otherwise provided at no cost to the parent, con-
sistent with this chapter.

(4) A parent has the right to an independent educational
evaluation_at public expense if the parent disagrees with an
evaluation obtained by the public agency.

(5) If a parent requests an independent educational eval-
uation at public expense, the public agency must, within fif-

teen days, either:
(a) Initiate a hearing under this chapter to show that its

evaluation is appropriate; or
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(b) Ensure that an independent educational evaluation is
provided at public expense, unless the agency demonstrates

in a hearing under this chapter that the evaluation obtained by
the parent did not meet agency criteria.

(6) If the public agency initiates a hearing and the final
decision is that the agency’s evaluation is appropriate, the
parent still has the right to an independent educational evalu-
ation, but not at public expense.

(7) If a parent requests an independent educational eval-
uation. the public agency may ask for the parent’s reason why
he or she obijects to the public evaluation. However, the

explanation by the parent may not be required and the public

agency must either provide the independent educational eval-
uation at public expense or initiate a due process hearing to

defend the public evaluation.

(8) If the parent obtains an independent educational eval-
uation at private expense. the results of the evaluation:

(a) Must be considered by the public agency. if it meets
agency criteria, in any decision made with respect to the pro-
vision of FAPE to the student; and

(b} May be presented as evidence at a hearing under this
chapter regarding that student.

(9) If a hearing_officer requests an independent educa-
tional evaluation as part of a hearing. the cost of the evalua-
tion must be at public expense.

(10) If an independent educational evaluation is at public
expense, the criteria under which the evaluation is obtained.
including the location of the evaluation and the qualifications
of the examiner, must be the same as the criteria that the pub-

lic agency uses when it initiates an evaluation, to the extent
those criteria are consistent with the parent’s right to an inde-

pendent educational evaluation.

(11) Except for the criteria described in subsection (10)
of this section, a public agency may not impose conditions or
timelines related to obtaining an independent educational

evaluation at public expense.

NEW SECTION

WAC 392-172-153 IEP team members. The school
district or other public agency shall ensure that the IEP team
for each special education student includes:

(1) The parents of the student;

“(2) At least one regular education teacher of the student
(if the student is, or may be participating, in the regular edu-
cation environment);

(3) At least one special education teacher of the student,
or if appropriate, at least one special education provider of
the student;

(4) A representative of the school district or public
agency who:

(a) Is qualified to provide, or supervise the provision of,
specially designed instruction to meet the unique needs of
special education students;

(b) Is knowledgeable about the general curriculum; and

(c) Is knowledgeable about the availability of resources
of the school district or other public agency.

(5) An individual who can interpret the instructional
implications of evaluation results, who may be a member of
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the team described in subsections (2) through (6) of this sec-
tion.

(6) At the discretion of the parent or the school district or
other public agency, other individuals who have knowledge
or special expertise regarding the student, including related
services personnel as appropriate;

(7) If appropriate, the student; and

(8) Transition services participants as described in WAC
392-172-166.

The determination of the knowledge or special expertise
of any individual described in this section shall be made by
the party (parents or public agency) who invited the individ-
ual to be a member of the IEP team.

A public agency may designate another public agency
member of the IEP team to also serve as the agency represen-
tative, if the criteria in this section are satisfied.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-156 Meetings. (D)) A meeting shall
be held within thirty calendar days after the date ((upen
whieh-8)) student’s evaluation is completed (and the student
determined to be eligible) for the purpose of developing the
student’s individualized education program. Meetings consis-
tent with this section shall be conducted by the school district
or other public agency periodically but at least once a year for
the purpose of reviewing and revising as necessary each stu-

Proposed
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)).to determine whether the annual goals for the student
are being achieved. The individualized education program
shall be revised, as appropriate. to address: any lack of
expected progress toward the annual goals and in the general
curriculum if appropriate; the results of any reevaluation con-
ducted: information about the student provided to, or by. the
parents: the student’s anticipated needs: or other matters.

NEW SECTION

WAC 392-172-15700 Parent and regular education
teacher participation. (1) Each school district or other pub-
lic agency shall take steps to ensure (in the case of nonadult
students) that one or both parents of the special education stu-
dent are present at each meeting or are afforded the opportu-
nity to participate, including:

(a) Notifying the parent(s) of the meeting early enough
to ensure that they will have an opportunity to attend; and

(b) Scheduling the meeting at a mutually agreed upon
place and time. ‘
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(2) The notice to the parent(s) shall include the purpose,
time, location of the meeting and who will be in attendance
and inform the parents of the provisions relating to the partic-
ipation of other individuals on the IEP team who have knowl-
edge or special expertise about the student. If the purpose of
the meeting is the consideration of transition needs or ser-
vices, the provisions in WAC 392-172-164 apply.

(3) If neither parent can attend, the district or other pub-
lic agency shall use other methods to ensure participation,
including individual or conference telephone calls, or video
conferencing.

(4) If neither parent can attend (in the case of a nonadult
student), a meeting may be conducted without a parent if the
district or other public agency is unable to convince the par-
ents that they should attend. In such a case the school district
or other public agency must have a record of its attempts to
arrange a mutually agreed upon time and place. The record
shall contain such information as:

(a) Detailed records of telephone calls made or attempted
and the results of those calls;

(b) Copies of correspondence sent to the parents and any
responses received; and

(c) Detailed records of visits made to the parent’s home
or place of employment and the results of those visits.

(5) The school district or other public agency shall take
whatever action is necessary to ensure that the parent or adult
student understands the proceedings at an IEP meeting,
including arranging for an interpreter for parents (or adult
students) who are deaf or whose native language is other than
English.

(6) The regular education teacher of a special education
student, as a member of the individualized education program
team, must, to the extent appropriate, participate in the devel-
opment, review, and revision of the student’s individualized
education program, including assisting in:

(a) The determination of appropriate positive behavioral
interventions and strategies for the student; and

(b) The determination of supplementary aids and ser-
vices, program modifications, and supports for school per-
sonnel that will be provided for the student consistent with
WAC 392-172-160 (1)(c).

NEW SECTION

WAC 392-172-15705 Parent involvement in place-
ment decisions. (1) Each public agency shall ensure that the
parents of each special education student are members of any
team that makes decisions on the educational placement of
their student.

(2) In implementing the requirements of this section, the
public agency shall use procedures consistent with the proce-
dures described in WAC 392-172-15700.

(3) If neither parent can participate in a meeting in which
adecision is to be made relating to the educational placement
of their student, the public agency shall use other methods to
ensure their participation, including individual or conference
telephone calls, or video conferencing.

(4) A placement decision may be made by a team with-
out the involvement of the parents, if the public agency is
unable to obtain the parents’ participation in the decision. In
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this case, the public agency must have a record of its attempt
to ensure their involvement, including information that is
consistent with the requirements of WAC 392-172-15700.

(5) The public agency shall make reasonable efforts to
ensure that the parents understand, and are able to participate
in, any team discussions relating to the educational placement
of their student, consistent with WAC 392-172-15700.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-158 Individualized education pro-
gram—Implementation. (1) At the beginning of each
school year, each public agency shall have in effect an indi-
vidualized education program for every special education
student (( i tv i i
ageney)) within its jurisdiction. An individualized education
program must:

(D)) (a) Be in effect before special education and
related services are provided to ((&)) an eligible student; and

((62))) (b) Be implemented as soon as possible following
the meetings under this chapter.

((t-is-expe

dent.)) (2) The student’s IEP shall be accessible to each regu-
lar education teacher, special education teacher, related ser-
vice provider, and any other service provider who is respon-
sible for its implementation; and

(3) Each teacher and provider described above shall be
informed of:

(a) His or her specific responsibilities related to imple-
menting the student’s IEP; and

(b} The specific_accommodations, modifications. and
supports that must be provided for the student in accordance
with the IEP.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-160 Individualized education pro-
gram. (1) Each student’s individualized education program
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being-metand

th-Aversive-therapy)) shall include:

(a) A statement of the student’s present levels of educa-
tional performance, including:

(i) How_the student’s disability affects the student’s
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as for nondisabled students), or for preschool students, as
appropriate, to participate in appropriate activities; and

(ii) Meeting each of the student’s other educational needs
that result from the student’s disability:

(c) A statement of the special education and related ser-
vices and supplementary aids and services to be provided to
the student, or on behalf of the student. and a statement of the
program meodifications or supports for school personnel that
will be provided for the student consistent with WAC 392-
172-045 (4)(a)(ii):

i) To advance a
goals:

(ii) To be involved and progress in the general curricu-
lum in accordance with this section and to participate in
extracurricular and other nonacademic activities; and

iii) To be educated and participate with other special
education students and nondisabled students in the activities
described in this section.

(d) An explanation of the extent, if any. to which the stu-
dent will not participate with nondisabled students in the reg-
ular class and in activities described in this section.

(e) A statement of any individual modifications in_the
administration of state or district-wide assessments of student
achievement that are needed in order for the student to partic-
ipate in the assessment. If the individualized education pro-
gram team determines that the student will not participate in
a particular state or district-wide assessment of student
achievement (or part of an assessment), a statement of:

(i) Why that assessment is not appropriate for the stu-
dent: and

(ii) How the student will be assessed.

() The projected_date for the beginning of the services
and modification described in this section and the anticipated
frequency, location, and duration of those services and mod-
ifications.

A statement of:

(i) How the student’s progress toward the annual goals
described in this section will be measured; and

(i) How the student’s parents will be regularly informed
(through such means as periodic report cards), at least as
often as parents are informed of their nondisabled student’s
progress of;

(A) Their student’s progress toward the annual goals; and

(B) The extent to_which that progress is sufficient to
enable the student to achieve the goals by the end of the vear,

(h) For each special education student beginning at age
fourteen (or younger, if determined appropriate by the IEP
team). and updated annually. a statement of the transition ser-
vice needs of the student under the a licable components of
the student’s IEP that focuses on the student’s courses of

ropriately toward attaining the annual

involvement and progress in_the peneral curriculum (i.e.. the

same curriculum as for nondisabled students); or

(ii) For preschool students, as appropriate, how the dis-

ability affects the student’s participation in appropriate activ-

ities.
(b) A statement of measurable annual goals, including

study (such as participation in advanced lacement courses or
a vocational education program).

i) For each student beginning at age sixteen (or younger
if determined appropriate by the IEP team), a statement of
needed transition services for the student, including. if appro-
priate, a statement of the interagency responsibilities or any

benchmarks or short-term objectives. related to:
(1) Meeting the student’s needs that result from the Stu-
dent’s disability to enable the student to be involved in and

needed linkages.
() _If a participating agency. other than the public
agency, fails to provide the transition services described in

progress in the general curriculum (i.e., the same curriculum

the IEP, the public agency shall reconvene the IEP team to

Proposed
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identify alternative strategies to meet the transition objectives
for the student set out in the IEP.

(k) Beginning at least one year before a student reaches
the age of majority under state law. the student’s individual-
ized education program must include a statement that the stu-
dent has been informed of his or her rights under Part B of the
Individuals with Disabilities Education Act. if any, that will
transfer to the student on reaching the age of majority; and

(1) Aversive interventions, if applicable, consistent with
WAC 392-172-388 through 392-172-398. The individualized
education program shall describe the positive interventions
attempted by the district or other public agency prior to the
use of aversive ((therapy)) interventions.

(2) Nothing in this chapter relieves any participating
agency, including a state vocational rehabilitation agency, of
the responsibility to provide or pay for any transition service
that the agency would otherwise provide to special education
students who meet the eligibility criteria of that agency.

(3) The school district or other public agency shall pro-
vide the parent or the adult student a copy of the individual-
ized education program at no cost.

(4) Each public agency must;

(a) Provide special education and related services to a
special education student in accordance with an individual-
ized education program; and

(b) Make a_good faith effort to assist the student to
achieve the goals and objectives or benchmarks listed in the
IEP. (Hewever;))

(i) Part B of the Individuals with Disabilities Education
Act does not require that any agency, teacher, or other person
be held accountable if a student does not achieve the growth
projected in the annual goals and benchmarks or objectives.

(i1) Nothing in this section limits a parent’s right to ask
for revisions of the student’s IEP or to invoke due process
procedures if the parent feels that the efforts required in this
subsection are not being made.

NEW SECTION

WAC 392-172-161 Development, review, and revi-
sion of individualized education program-consideration
of special factors. (1) In developing, reviewing and revising
each student’s individualized education program, the team
shall consider:

(a) The strengths of the student and the concerns of the
parents for enhancing the education of their student; and

(b) The results of the initial or most recent evaluation of
the student; and

(c) As appropriate, the results of the student’s perfor-
mance on any general state or district-wide assessment pro-
grams.

(2) The individualized education program team also
shall:

(a) In the case of a student whose behavior impedes his
or her learning or that of others, consider, if appropriate,
strategies, including positive behavioral interventions, strate-
gies, and supports to address that behavior;

(b) In the case of a student with limited English profi-
ciency, consider the language needs of the student as these
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needs relate to the student’s individualized education pro-
gram;

(c) In the case of a student who is blind or visually
impaired, provide for instruction in Braille and the use of
Braille unless the IEP team determines, after an evaluation of
the student’s reading and writing skills, needs, and appropri-
ate reading and writing media (including an evaluation of the
student’s future needs for instruction in Braille or the use of
Braille), that instruction in Braille or the use of Braille is not
appropriate for the student;

(d) Consider the communication needs of the student,
and in the case of a student who is deaf or hard of hearing,
consider the student’s language and communication needs,
opportunities for direct communications with peers and pro-
fessional personnel in the student’s language and communi-
cation mode, academic level, and full range of needs, includ-
ing opportunities for direct instruction in the student’s lan-
guage and communication mode; and

(e) Consider whether the student requires assistive tech-
nology devices and services. :

(3) If, in considering the special factors described above,
the IEP team determines that a student needs a particular
device or service (including an intervention, accommodation,
or other program modification) in order for the student to
receive a free appropriate public education, the IEP team
must include a statement to that effect in the student’s individ-
ualized education program.

(4) Nothing in this section requires the team to include
information under one component of a student’s individual-
ized education program that is already contained under
another component of the student’s individualized education
program.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-162 Physical education required. (1)
Physical education services, specially designed if necessary,
must be made available to every special education student
receiving FAPE.

(2) Each special education student ((is)) must be
afforded the opportunity to participate in the general physical
education program available to students who are not disabled
unless:

(a) The student is enrolled full time in a separate facility;

or

(b) The student needs specially designed physical educa-
tion, as prescribed in the student’s individualized education
program.

() (3) If specially designed physical education is pre-
scribed in a student’s individualized education program, the
school district or other public agency shall ensure that the
public agency responsible for the education of that student
provides the service directly, or makes arrangements for it to
be provided through other public or private programs.

((63))) (4) The school district or other public agency shall
ensure that any special education student who is enrolled in a
separate facility will be provided with appropriate physical
education services.

Proposed
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NEW SECTION

WAC 392-172-163 Extended school year services. (1)
Each public agency shall ensure that extended school year
services are available as necessary to provide FAPE, consis-
tent with this section.

(2) Extended school year services must be provided only
if a student’s IEP team determines, on an individual basis, in
accordance with this chapter that the services are necessary
for the provision of FAPE to the student.

(3) In implementing the requirements of this section, a
public agency may not:

(a) Limit extended school year services to particular cat-
egories of disability; or

(b) Unilaterally limit the type, amount, or duration of
those services.

(4) As used in this section, the term extended school year
services means special education and related services that:

(a) Are provided to a student with a disability:

(i) Beyond the normal school year of the public agency;

(i1) In accordance with the student’s IEP; and

(1ii) At no cost to the parents of the student; and

(b) Meet the standards of the state for provision of spe-
cial education and related services.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-164 Parent notice of individualized
education program meeting—Transition needs or ser-
vices. If a purpose of the individualized education program
meeting is the consideration of transition services needs or
services for a student, the notice required under WAC ((392-
+72-156)) 392-172-15700 of the individualized education
program meeting must also:

(1) ((Indieate-this-purpese;

" (Q)I I"d’eal e ‘;l"“ ;he district-or-other public-ageney-wil

BHdentify-any-other-ageney-that-will-be-invited-to-send
a-representativer)) For a special education student beginning

at age fourteen, or younger. if appropriate:

(a) Indicate that a purpose of the meeting will be the
development of a statement of the transition services needs of
the student; and

(b) Indicate that the agency will invite the student.

(2) For a special education student beginning at age six-
teen, or younger, if appropriate:

(a) Indicate that a purpose of the meeting is the consider-
ation of needed transition services for the student:

{b) Indicate that the agency will invite the student: and

(c) Identify any other agency that will be invited to send

a representative.

AMENDATORY SECTION (Amending Order 95-11, filed

10/11/95, effective 11/11/95)
WAC 392-172-166 Transition services participants.

Proposed
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&faﬂm&eﬁ-semees-)) (1) The DubllC agency shall 1nv1te a spe-

cial education student of any age to attend his or her IEP
meeting if a purpose of the meeting will be the consideration
of:

(a) The student’s transition services needs:

(b) The needed transition services for the student: or

(c) Both.

(2) If the student does not attend the IEP meeting, the
public agency shall take other steps to ensure that the stu-
dent’s preferences and interests are considered.

(3) In implementing the requirements of this section, the

public agency also shall invite a representative of any other
agency that is likely to be responsible for providing or paying
for transition services.

(4) If an_agency invited to send a representative to a

meeting does not do so, the public agency shall take other

steps to obtain participation of the other agency in the plan-
ning of any transition services.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-170 Initial service delivery—Parental
consent for initial placement—Notice required. (1) The
written consent of the parent(s) or adult student shall be
requested and obtained before initial special education and
related services are provided.

(2) Each school district or other public agency shall pro-
vide written notice of initial special education services to be
provided to the student, or of the school district or other pub-
lic agency and other public agency’s inability or refusal to
make special education and related services available, at the
initial meeting or within ten calendar days after the initial
meeting provided for in WAC 392-172-156. The notice shall
comply with the notice requirements of WAC ((392—472-
306)) 22 172-302. ((S%udemS—adfm&ed—te—sfate—readefm}

ieﬂﬁeheﬁ'l-éﬁys-ef—admi-ssiem))
(3) The student’s proposed special education and related
services shall commence when ((either)):

(a) Written consent has been given by the parent(s) or the
adult student; or

(b) The refusal of a student’s parent(s) or adult student to
grant consent has been overridden by the school district or
other pUbllC agency pursuant to a hearing (or appeal) con-
ducted in accordance with WAC 392-172-350 et seq., or

mediated. if appropriate.
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AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-172 Least restrictive environment.
((The-state-shall-ensure-that)) Each public agency ((estab-
}ishes)) shall establish and implement((s)) procedures which
meet the least restrictive environment requirements of this
chapter((s } { } 1

eation)). The provision of services to each special education
student, including students in public or private institutions or
other care facilities, shall be ((in-his-or-herleastrestrietive

€))) provided:
(1) To the maximum extent appropriate in the regular
education environment with students who are nondisabled;
and

(2) Special classes, separate schooling or other removal
of students with disabilities from the regular educational
environment occurs only if the nature or severity of the dis-
ability is such that education in regular classes with the use of
supplementary aids and services cannot be achieved satisfac-

torily.

(3) Nonacademic settings—Each special education stu-
dent shall be provided nonacademic and extracurricular ser-
vices and activities conducted by the school district or other
public agency with students who are not disabled to the max-
imum extent appropriate to the needs of the student. Nonaca-
demic and extracurricular services and activities may also
include counseling services, athletics, transportation, health
services, recreational activities, special interest groups or
clubs sponsored by the district or other public agency, refer-
rals to agencies that provide assistance to individuals with
disabilities, and employment of students, including both
employment by the district or other public agency and assis-
tance in making outside employment available. Each school
district or public agency shall take steps to ensure that its spe-
cial education students have available to them the variety of
educational programs and services available to nonspecial
education students in the area served by the school district or
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public agency, including art, music, industrial arts, consumer
and homemaking education, and vocational education.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-174 Continzum of alternative service
delivery options. ((Areontipuam-ofalternative-service-dehv-

Kmfé—speaﬁe—wnﬁeﬁ—mdaﬂdaehied—edaeﬂﬂeﬂ—wegf&m
objeetives:)) (1) Each public agency shall ensure that a con-

tinuum of alternative placements is available to meet the
needs of special education students for special education and
related services.

(2) The continuum required in this section must:

(a) Include the alternative placements listed in the defini-
tion of special education under this chapter such as instruc-
tion in regular classes, special classes. special schools, home
instruction. and instruction in hospitals and institutions; and

(b) Make provision for supplementary services such as
resource room or itinerant instruction to be provided in con-
junction with regular class placement.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-176 Transition to preschool program.

(( .. .. .
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ﬁﬂé-eﬁﬂb-l-ts-hmg-ﬂ—&aﬂsﬂ-teﬁ—pl-&n-)) Each school dlstrlct or

other public agency shall have policies and procedures for
transition to preschool programs to ensure that:
(1) Students participating in early intervention programs
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(d) A consideration of any potential harmful effect on the
student or on the quality of services which he or she needs.

(3) ((hﬂﬁiefpfem*g-éafa-gefhefed—ehfmgh-sheemueﬁen

ter:)) Unless the IEP of a special education student requires
some other arrangement, the student shall be educated in the

school that he or she would attend if nondisabled. The place-
ment shall be as close as possible to the student’s home,

(4) The decision on the educational setting shall be made
by a group of persons. including the parents, and other per-
sons knowledgeable about the student, the meaning of the

gvaluation data, and the placement options.

(5) A special education student is not removed from edu-

cation in age-appropriate regular classrooms solely because

of needed modifications in the general curriculum.

AMENDATORY SECTION (Amending Order 95-11, filed

assisted under Part C of the IDEA, and who will participate in
preschool programs assisted under Part B of the IDEA, expe-
rience a smooth and effective_transition to those preschool
programs in a manner consistent with the Part C require-
ments.

(2) Each school district will participate in_transition plan-
ning conferences arranged by the designated lead agency for
Part C in the state. A transition planning conference will be
convened for each student who may be eligible for preschool
services at least ninety days (or at the discretion of all parties
up to six months) prior to the student’s third birthday.

(3) By the third birthday of a student described in sub-
section (1) of this section, an IEP has been developed and is
being implemented for the student consistent with WAC 392-

172-030(1).

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-180 Procedures for establishing edu-
cational settings. (1) The educational setting (placement) for
each special education student,_including a preschool student,
shall be determined at least annually at a meeting conducted
pursuant to WAC 392-172-156.

(2) The selection of the appropriate placement for each
special education student shall be based upon:

(a) The student’s individualized education program;

(b) The least restrictive environment requirements of
WAC 392-172-172;

(¢) The placement option(s) that provides a reasonably
high probability of assisting the student to attain his or her
annual goals; and

Proposed
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10/11/95, effective 11/11/95)

WAC 392-172-182 Reevaluation—Requirement.

5 -)) Each
public agency shall ensure:

(1) That_the IEP of each special education student is
reviewed in accordance with this chapter: and

(2) That a reevaluation of each student in accordance
with this chapter is conducted if conditions warrant a reeval-
uation, or if the student’s parent or teacher requests a reevalu-
ation, but at least once every three vears.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-184 Reevaluation—Notice require-
ment. A reasonable time prior to conducting the reevalua-
tion, the district or other public agency shall provide written

notice to parents or adult student consistent with WAC 392-
172- 302 (¢
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NEW SECTION

WAC 392-172-185 Reevaluation—Consent require-
ment. (1) Informed parental consent for reevaluation shall be
obtained consistent with the provisions in WAC 392-172-
304.

(2) Parental consent is not required before reviewing
existing data as part of a reevaluation, or administering a test
or other evaluation that is administered to all students unless,
before administration of that test or evaluation, consent is
required of parents of all students.

(3) Informed parental consent need not be obtained for
reevaluation if the school district or other public agency can
demonstrate that it has taken reasonable measures to obtain
that consent, and the student’s parent has failed to respond.

(4) To meet the reasonable measures requirement in this
section, the public agency must use procedures consistent
with those in WAC 392-172-15700 (3) and (4).

(5) A reevaluation shall be conducted consistent with the
timelines in WAC 392-172-104(2) and WAC 392-172-
182(2).

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-186 Reevaluation—((Ruepeses)) Pro-
cedures. ((:{:he-puppeses-ef—fee%se&en-efﬁe—ée!efmiﬂﬁhe

(3 the-stadent-s-appropristely-dentified-os disebled

) (1) As part of any
reevaluation. a group that includes the individuals described
in WAC 392-172-153. and other qualified professionals, as
appropriate, shall review existing evaluation data on the stu-
dent, including:

(a) Evaluations and information provided by the parents
of the student;

(b) Current_classroom-based assessment and observa-
tions: and

(c) Observations by teachers and related services provid-
ers.

(2) Based on_the above review and input from the stu-
dent’s parents, identify what additional data, if any, are
needed to determine:

(a) Whether the student continues to be a special educa-
tion student and continues to need special education and
related services:

(b) The present levels of performance and educational
needs of the student; and :

(c) If any additions or modifications to the special educa-

WSR 99-17-101

(5) The evaluation described in_subsection (4) of this
section is not required before the termination of a student’s
eligibility under Part B of the IDEA due to graduation with a
regular high school diploma. or exceeding the age eligibility
for FAPE under state law.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-188 Reevaluation ((gereral-preoee-
dures))—Purposes. (Fhe-multidiseiplinary-team)) A_group
that includes the individuals required under WAC 392-172-

153 and other qualified professionals, as appropriate, shall
determine if additional evaluation procedures are necessary

to confirm the decisions to be made in WAC 392-172-186((=

thzed)), consistent with

data-or-evaluatton-procedures—utitized
WAC 392-172-107 through 392-172-109.
If no additional data are needed to determine whether the
student continues to be a student with a disability, the school
district or other public agency shall notify the student’s par-
ents:
(1) Of that determination and the reasons for it; and

(2) Of the right of the parents to request an assessment to
determine. for purposes of services under this chapter, the

continuing eligibility of the student.
The school district or other public agency is not required
to conduct the assessment unless requested to do so by the

parents.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-190 Reevaluation—Notice of results.
Within ten calendar days of the completion of the reevalua-
tion, the district or other public agency superintendent or des-
ignee shall notify the parent or adult student, pursuant to
WAC ((392-172-306)) 392-172-302, of one or more of the
following decisions:

(1) ((Fhat)) Whether the student ((is)) continues to be
eligible and in need of special education;

(2) ((Fhat—the—individualized—edueation—program

onal

needs)) The present level

needs of the student; and
(3) Whether any additions or modifications to the special

education and related services are needed to enable the stu-

s of performance and educati

tion and related services are needed to enable the student to
meet the measurable annual goals set out in the student’s indi-
vidualized education program and to participate. as appropri-
ate. in the general curriculum.

(3) The eroup described in subsection (1) of this section
may conduct its review without a meeting.

(4) A public agency must evaluate a special education
student in accordance with this chapter before determining

that the student is no longer a special education student.

dent to meet the measurable annual goals set out in the [EP of
the student and to participate, as appropriate. in the general
curriculum.

When a determination is made that the individualized
education program is ((irapprepriate)) no longer appropriate,
an individualized education program team meeting shall be
convened in accordance with WAC ((392-472-156-through
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suantto-WAC302172.302)) 392-172-153 through 392-172-
166.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-200 Staff qualifications. All employees
of a school district or other public agency funded in whole or
part with state or federal special education excess cost funds

shall be qualified as follows ((¢exeeptas-provided-forin-sub-
seetton{4)-of this-seetion))):

(1) All employees shall hold such credentials, certifi-
cates or permits as are now or hereafter required by the state
board of education for the particular position of employment
and shall meet such supplemental standards as may be estab-
lished by the school district or other public agency of
employment. Supplemental standards established by a dis-
trict or other public agency may exceed, but not be less than,
those established by this section.

Pursuant to WAC 180-82-110, after August 31, 2000, a
teacher who has completed twenty-four quarter hours (six-
teen semester credit hours) of the required special education
course work shall be eligible for a pre-endorsement waiver
which will allow that person to be employed as a special edu-
cation teacher. The remaining credits and all endorsement
requirements shall be completed within three years of service
as a special education teacher. Application for the special
education or early childhood special education preendorse-
ment waiver shall be made to special education section at the
office of superintendent of public instruction,

(2) In addition to the requirement of subsection (1) of
this section, all teachers shall possess "substantial profes-
sional training” and support personnel shall meet standards
established under the educational staff associate rules of the
state board of education, as now or hereafter amended. A
teacher of special education must hold a valid general teach-
ing certificate for the appropriate level(s). The school district
or other public agency is responsible for determining whether
or not the teacher has adequate preparation to provide special
education services. "Substantial professional training" as
used in this section shall mean and be evidenced by either an
appropriate special education endorsement or recommended
placement upon the teaching certificate of an employee
issued by the superintendent of public instruction. If the
teacher does not have a certificate endorsed in special educa-
tion, the teacher of special education must hold a valid gen-
eral teaching certificate for the appropriate level(s), and the
school district or other public agency is responsible for deter-
mining whether or not the teacher has adequate preparation in
special education to teach such classes. Course work focused
on the essential areas of study and credits required for
endorsement by the state board of education in the area of
special education are required.

(3) After August 31, 2000, employees with early child-
hood special education endorsement shall be assigned only to
programs that serve students birth through age eight, Prefer-

ence for early childhood special education assignment must

always be given first to employees having early childhood

special education endorsement.
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(4) Certified and/or classified staff assigned to provide

instruction in Braille, the use of Braille, or the production of
Braille must demonstrate competency with grade two stan-
dard literary Braille code by successful completion of a test
approved by the state board of education pursuant to WAC

(5) Classified staff shall present evidence of ((eitherfor

must-possess—and-develop-in-servicetraining strategies—to
meetstaff-reeds)) skills and knowledge necessary to meet the

needs of students with disabilities.

((¢43)) (6) General education classroom personnel pro-
viding specially designed instruction pursuant to a properly
formulated individual education program may be paid from
state special education excess cost funds if the district has in
place a cost allocation plan which meets the requirements
established by the superintendent of public instruction.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-202 Emergency—Temporary out-of-
endorsement assignment. In order to temporarily assign a
nonspecial education endorsed classroom teacher to a special
education position, the district or other public agency must
((eomply—with)) keep written documentatjon on the follow-
ing:

(1) The district or other public agency must make one or
more of the following factual determinations:

(a) The district or other public agency was unable to
recruit a teacher with the proper endorsement who was qual-
ified for the position((z));

(b) The need for a teacher with such an endorsement
could not have been reasonably anticipated and the recruit-
ment of such a classroom teacher at the time of assignment
was not reasonably practicable((=)); and/or

(c) The reassignment of another teacher within the dis-
trict or other public agency with the appropriate endorsement
to such assignment would be unreasonably disruptive to the
current assignments of other classroom teachers or would
have an adverse effect on the educational program of the stu-
dents assigned such other classroom teachers.

2) ((:Fhe-teﬂehe%&sagned-te-ﬁie-speefal—emeaﬁeﬂ-pe%
ﬁeﬂ-ﬂ%ﬂst—meei-{he—ﬁeﬂewmg—fequemems-
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¢6)) Upon determination by a school district that one or
more of these criteria can be documented. and the district

determines that a teacher has the competencies to be an effec-
tive special education teacher but does not have endorsement
in special education. the district can so assign the teacher to
special education. The teacher so assigned must have com-
pleted, prior to August 31, 2000, six semester hours or nine
auarter hours of course work, after September 1. 2000, six-
teen semester hours or twenty-four quarter hours of course
work. which are applicable to an endorsement in the out-of-
endorsement grade level or subject area. The teacher

assiened to special education must meet the following
requirements. If teachers are so assigned the following shall
apply:

(a) A designated representative of the district and any
such teacher shall mutually develop a written plan which pro-
vides for necessary assistance to the teacher, and which pro-
vides for a reasonable amount of planning and study time
associated specifically with the out-of-endorsement assign-
ment;

(b) Such_teachers shall not be subject to nonrenewal or
probation based on evaluations of their teaching effectiveness
in the out-of-endorsement assignments;

(c) Such teaching assignments shall be approved by a
formal vote of the local school board for each teacher so

assigned; and

WSR 99-17-101

(d) The assignment of such teachers for the previous

school year shall be reported annually to the state board of
education by the employing school district as required by
WAC 180-16-195. Included in the report shall be the number
of teachers in out-of-endorsement assignments and the spe-
cific assistance being given to the teacher.

(3) An emergency out-of-endorsement assignment by
the district or other public agency is only valid for one school
year.

((Sepviee-Pelivery-Settings))
ital In ion

School District Placements for Provision of FAPE

NEW SECTION

WAC 392-172-219 Applicability. The provisions of
WAC 392-172-220 through 392-172-226 apply only to spe-
cial education students who are, or have been placed, in, or
referred to a nonpublic or public school agency by a school
district as a means of providing special education and related
services.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-220 Contractual services. (((1)))
School districts((;—severaly-erjointly;)) shall be authorized

to:
() (1) Enter into interdistrict agreements with

another school district(s) ((pursuant-to-REW28A-335160;

€))) or other public agencies; ot

(2) Contract with nonpublic and public ((seheel)) agen-
cies for special education and related services for special edu-
cation students if the schoo! district establishes that it cannot

provide an appropriate education for the special education
student within the district ((er-anetherseheoldistriet:

-n-the-ease-of- a-eooperative-delivery-of services-by#

Proposed
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AMENDATORY SECTION (Amending Order 95-11, filed school district or other public agency. The district or other
10/11/95, effective 11/11/95) public agency shall assure that both the parent(s) or the adult ‘

WAC 392-172-222 Approval of nonpublic ((end-put student and the public agency or approved nonpublic

((sehoet)) agency are represented in any decision concerning
He-sehool)) agencies. (1) A school district or other public the student’s individualized education program and agree to

agency shall ((WWMHW proposed changes in the program before those changes are
O 1670 TOTSCROOTHECRE 4 . implemented. The responsibility for compliance with this
RORPHOIC OHCSERoOragene © section lies with the school district or other public agency.
(2) Develop a written contract which shall include, but
not ((neeessarily)) be limited to, the following elements:
(a) Names of the parties involved;

€5)) obtain the approval of the state board of education (b) The name(s) of the special education student(s)

before awarding a contract to a nonpublic agency to provide ((with-disabilities)) for whom the contract is drawn:

special education services: (c) Location and setting of the services to be provided:
(2) The school district or other public agency shall (d) Description of services provided, program adminis-

((es%ﬂbhﬁh—fhet—&#fequmaems—rmpesed—by—ﬂm—ehaptef—fef tration and supervision;
(e) De51 gnatlon of ((eeefdiﬂﬂtefef-th&semees-te-be-pfe-

(=]
Rdd
[ ]
[—J
[—'%
[—]
-
(-

€23)) notify the office of superintendent of public instruc-
tion, in writing, of their intent to enroll a student and/or con-
tract with a nonpublic agency;

(3) The office of superintendent of public instruction
shall provide the agency named with the procedures/applica-
tion for nonpublic agency approval, which shall consist of

description of agency and services provided. assurances. per- )) esponsible parties:
sonnel record, and fire and health inspection forms; (f) Charges and relmbursement—B|llmg and payment
(4) Upon review of the completed application and an on- procedures;
site visitation the superintendent of public instruction or des- (()) (2) Total contract cost;
ignee shall recommend approval or disapproval of the agency ((ém-}-GeﬁtFaeHewew- ‘

to the state board of education; and ()»-Disposit £ material i . ‘ .

((€33)) (5) The superintendent of public instruction or nation:

desngnee shall ((ﬁeﬂfy—the—Fequesﬂﬂg—sehee{-dqs&m—ef—et-hef ¢63)) (h) School district and other public agency's

responsibility for compliance with due process, individual-

ﬂ?Pfe’”‘&“ef‘d"’Sﬂ‘Pﬁfe"‘fﬂ)) make mformatlon re ardm cur- ized education program, and yearly review and determination

rently approved nonpublic agencies available to all school of placement requirements; and

districts. (((-p)-GeﬁEFaewH—pehﬂes-eﬂd—pfeeedtW
AMENDATORY SECTION (Amending Order 95-11, filed @ﬁgﬂfﬂf-&tﬂdemés%ﬂemefgeﬂerese

10/11/95, effective 11/11/95) i-Fire-drills;
WAC 392-172-224 School district or other public ()-Staff duties—and
agency responsibility when contracting for the delivery of (i) Board-of directors-duties-and-funetions:
services in a public agency or approved nonpublic ((e# £63)) (i) Other contractual elements that may be neces-
publiesehoeol)) agency. Any school district or other public sary to assure compliance with state and federal rules((-end

agency contracting with ((an)) a_public or approved nonpub-

lic ((er-publiesehool)) agency for special education etals)).
and((#er)) related services ((en-behalf-of-aspeeial-education

student)) shall: . , AMENDATORY SECTION (Amending Order 95-11, filed
(1) Initiate and conduct a meeting with appropriate per- 10/11/95, effective 11/11/95)

sonnel and the student’s parent(s) to develop the student’s

individualized education program. The district or other pub- WAC 392-172-226 Residential educational ser-
lic agency shall assure that a representative of the approved vices—Methods of payment. (1) If the delivery of services
nonpubhc or public ((seheet)) agency attends the meeting or in a public or private residential educational program is nec-

in some other way assure participation ((by—t-he—neﬁpu-bhe essary to provide special education and related services to a
sehool-ageney)). Meetings to review or revise the student’s special education student, the program, including nonmedical
individualized education program after the student has been care and room and board must be at no cost to the parents of ‘
placed shall be initiated and conducted by the approved non- the student (¢

public or public ((sehee})) agency at the discretion of the

Proposed [68]
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aled . ’ I he-cligibility-~
sia-of that-ageney=)) Nothing in this chapter limits the respon-

sibility of agencies other than educational agencies for pro-
viding or paying some or all of the costs of a free appropriate

public education to special education students in the state.
(2) Nothing in_this chapter relieves an insurer or similar

third party from an otherwise valid obligation to provide or to
pay for services provided to special education students.

(3) Consistent with the IEP provisions in this chapter, the
office of the superintendent of public instruction shall ensure
that there is no delay in implementing a student’s IEP, includ-
ing any case in which the payment source for providing or
paying_for special education_and related services to the stu-
dent is being determined.

((Private-Sehools-Provisions))

nts for Provision P

Plac

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-230 Placement of students by parents.
If a special education student has a free appropriate public
education available and the parents choose to place the stu-
dent in a private school or facility, the public agency is not
required by this chapter to pay for the student’s education,
including special education and related services. at the pri-
vate school or facility. However, the public agency shall
((make—serviees—availableto-thestudent-as—providedin))

include that student in the population whose needs are

addressed consistent with WAC 392-172-232 through 392-
172-248.

Disagreements between a parent and a public agency
regarding the availability of a program appropriate for the
student, and the question of financial responsibility, are sub-
ject to the due process procedures of this chapter. Disagree-
ments may also be resolved through the mediation process
described in this chapter.

NEW SECTION

WAC 392-172-231 Reimbursement for private
school placement. (1) If the parents of a special education
student, who previously received special education and
related services under the authority of a school district or
other public agency, enroll the student in a private preschool,
elementary or secondary school without the consent of or
referral by a school district or other public agency, a court or
a hearing officer may require a school district or other public
agency to reimburse the parents for the cost of that enroll-
ment if the court or hearing officer finds that a school district
or other public agency had not made a free appropriate public
education available to the student in a timely manner prior to

WSR 99-17-101

that enrollment and that the private placement is appropriate.
A parental placement may be found to be appropriate by a
hearing officer or a court even if it does not meet the state
standards that apply to education provided by a school dis-
trict or other public agency.

(2) The cost of reimbursement may be reduced or denied
if:

(a) At the most recent individualized education program
meeting that the parents attended prior to removal of the stu-
dent from the public school, the parents did not inform the
team that they were rejecting the placement proposed by a
school district or other public agency to provide a free appro-
priate public education to their student, including stating their
concerns and their intent to enroll their student in a private
school at public expense; or

(b) At least ten business days (including any holidays
that occur on a business day) prior to the removal of the stu-
dent from the public school, the parents did not give written
notice to a school district or other public agency of the infor-
mation described in (a) of this subsection; or

(c) If, prior to the parents’ removal of the student from
the public school, a school district or other public agency
informed the parents, through the notice requirements
described in this chapter, of its intent to evaluate the student
(including a statement of the purpose of the evaluation that
was appropriate and reasonable), but the parents did not make
the student available for the evaluation; or

(d) Upon a judicial finding of unreasonableness with
respect to actions taken by the parents.

(3) Notwithstanding the notice requirement in subsection
(2)(a) and (b) of this section, the cost of reimbursement may
not be reduced or denied for failure to provide the notice if:

(a) The parent is illiterate and cannot write in English;

(b) Compliance with the notice requirements of this sec-
tion would likely result in physical or serious emotional harm
to the student;

(c) The school district or other public agency prevented
the parent from providing the notice; or

(d) The parent had not received notice of the requirement

to notify a school district or other public agency of the infor-
mation required in subsection (2)(a) and (b) of this section.

Students Enrolled in Private Schools by Parent

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-232 Definition—"Private school spe-
cial education student(s) ((with-disabilities))." For the pur-
pose of WAC ((392-192-234)) 392-172-23300 through 392-
172-248 "private school special education student(s) ((sith
disabitittes))” means resident special education students
enrolled in private schools or agencies and whose enrollment
is not the result of a contractual arrangement between a pub-
lic school district or other public agency and the private
school or agency.

Proposed
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NEW SECTION

WAC 392-172-23300 Child count. (1) Each school dis-
trict or other public agency shall:

(a) Consult with representatives of private school stu-
dents in deciding how to conduct the annual count of the
number of private school special education students; and

(b) Ensure that the count is conducted on December 1 of
each year.

(2) The child count must be used to determine the
amount that the school district or other public agency must
spend on providing special education and related services to
private school special education students in the next subse-
quent fiscal year.

(3) Expenditures for childfind activities described in
WAC 392-172-100 may not be considered in determining
whether the school district or other public agency has met the
requirements of WAC 392-172-23305.

(4) State and local educational agencies are not prohib-
ited from providing services to private school special educa-
tion students in excess of those required by this section con-
sistent with state law or local policy.

NEW SECTION

WAC 392-172-23305 Expenditures. Each school dis-
trict or public agency shall spend a proportionate amount of
federal funds on providing special education and related ser-
vices to private school special education students as follows:

(1) For students aged three through twenty-one, an
amount that is the same proportion of the school district’s or
other public agency’s total subgrant under Part B of the Indi-
viduals with Disabilities Education Act as the number of pri-
vate school special education students aged three through
twenty-one residing in its jurisdiction is to the total number of
special education students in its jurisdiction aged three
through twenty-one; and

(2) For students aged three through five, an amount that
is the same proportion of the school district’s or other public
agency’s total subgrant under the school district’s or other
agency’s preschool grant under section 619 of the Individuals
with Disabilities Education Act as the number of private
school special education students aged three through five
residing in its jurisdiction is to the total number of special
education students in its jurisdiction aged three through five.

NEW SECTION

WAC 392-172-23600 Determination (of needs, num-
bers of students and types) of services. (1) No private
school special education student has an individual right to
receive some or all of the special education and related ser-
vices that the student would receive if enrolled in a public
school. Decisions about the services that will be provided to
private school special education students under WAC 392-
172-232 through 392-172-248 must be made in accordance
with this section.

(2) Each school district or other public agency shall con-
sult, in a timely and meaningful way, with appropriate repre-
sentatives of private school special education students in light
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of the funding under WAC 392-172-23305, the number of
private school special education students, the needs of private
school special education students, and their location to
decide:

(a) Which students will receive services;

(b) What services will be provided;

(c) How and where the services will be provided; and

(d) How the services provided will be evaluated.

(3) Each school district or other public agency shall give
appropriate representatives of private school special educa-
tion students a genuine opportunity to express their views
regarding each matter that is subject to the consultation
requirements in this section.

(4) The consultation required by this section shall occur
before the school district or other public agency makes any
decision that affects the opportunities of private school spe-
cial education students to participate in services under WAC
392-172-232 through 392-172-248.

(5) The school district or other public agency shall make
the final decision with respect to the services to be provided
to eligible private school students.

(6) If a special education student is enrolled in a religious
or other private school and will receive special education or
related services from a school district or other public agency,
the district or agency shall:

(a) Initiate and conduct meetings to develop, review, and
revise a services plan for the student, in accordance with
WAC 392-172-2360S5; and

(b) Ensure that a representative of the religious or other
private school attends each meeting. If the representative
cannot attend, the school district or other public agency shall
use other methods to ensure participation by the private
school, including individual or conference telephone calls.

NEW SECTION

WAC 392-172-23605 Services provided. (1) The ser-
vices provided to private school special education students
must be provided by personnel meeting the same standards as
personnel providing services in the public schools.

(2) Private school special education students may
receive a different amount of services than special education
students in public schools.

(3) No private school special education student is enti-
tled to any service or to any amount of a service the student
would receive if enrolled in a public school.

(4) Each private school special education student who
has been designated to receive services under WAC 392-172-
23600 must have a services plan that describes the specific
special education and related services that the school district
or other public agency will provide to the student in light of
the services that the district or agency has determined,
through the process described in WAC 392-172-23300 and
392-172-23600, it will make available to private school spe-
cial education students.

(5) The services plan must, to the extent appropriate:

(a) Meet the requirements of WAC 392-172-160 with
respect to the services provided;

(b) Be developed, reviewed, and revised consistent with
WAC 392-172-156, 392-172-158, and 392-172-161.
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NEW SECTION

WAC 392-172-23610 Location of services and trans-
portation. (1) Services provided to private school special
education students may be provided on-site at a student’s pri-
vate school, consistent with WAC 392-172-238.

" (2) If necessary for the student to benefit from or partic-
ipate in the services provided under this section, a private
school special education student must be provided transporta-
tion:

(a) From the student’s school or the student’s home to a
site other than the private school; and

(b) From the service site to the private school, or to the
student’s home.

(3) School districts or other public agencies are not
required to provide transportation from the student’s home to
the private school.

(4) The cost of the transportation described in subsection
(2) of this section may be included in calculating whether the
school district or other public agency has met the requirement
of WAC 392-172-23305.

NEW SECTION

WAC 392-172-239 Complaints. (1) The procedures
under WAC 392-172-350 et seq., do not apply to complaints
that a school district or other public agency has failed to meet
the requirements of WAC 392-172-232 through 392-172-
248, including the provision of services indicated on the stu-
dent’s individualized education program.

(2) The procedures under WAC 392-172-350 et seq. do
apply to complaints that a school district or other public
agency has failed to meet the requirements under childfind,
including evaluation and reevaluation procedures under this
chapter.

(3) Complaints that the state, or a school district or other
public agency, has failed to meet the requirements of WAC
392-172-232 through 392-172-248 may be filed under the
procedures in WAC 392-172-324 et seq.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-240 Personnel in private schools and
agencies. (1) School district or other public agency personnel
may be made available to nonsectarian private schools and
agencies only to the extent necessary to provide services
required by the special education student if those services are
not normally provided by the private school.

(2) Each school district or other public agency providing
services to students enrolled in nonsectarian private schools
or agencies shall maintain continuing administrative control
and direction over those services.

(3) Services to private school special education students
shall not include the payment of salaries of teachers or other
employees of private schools or agencies, except for services
performed outside regular hours of the school day and under
public supervision and control.
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AMENDATOQORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-242 Equipment, property and sup-
plies—Construction. (1) Equipment and supplies used with
special education students in a private school or agency may
be placed on nonsectarian private school or agency premises
for the period of time necessary for the program, but title to
and administrative control over all equipment property and
supplies must be retained and exercised by the school district
or other public agency.

(2) Records shall be kept of equipment and supplies and
an accounting made of the equipment and supplies which
shall assure that the equipment is used solely for the purposes
of the program. Equipment and supplies placed in private
schools must be able to be removed from the private school
without remodeling the private school facility.

(3) The equipment and supplies shall be removed from
the private school or agency if necessary to avoid its being
used for other purposes or if it is no longer needed for the pur-
poses of the program or project.

(4) Funds shall not be used for repairs. minor remodel-
ing. or to construct facilities for private schools or agencies.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-246 Funds and property not to benefit
private schools. Public funds provided and property derived
from those funds shall not benefit any private school or
agency.

A school district shall use funds provided under Part B of
the IDEA. to meet the special education and related services
needs of special education students enrolled in private
schools, but not for:

(1) The needs of a private school: or

(2) The general needs of the students enrolled in the pri-
vate school.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-300 General responsibility of public
agencies. ((The-state-shall-ensure-that)) Each school district
((e¥)) and public agency ((esteblishes-and)) shall establish,
implement((s)) and maintain procedural safeguards that meet
the requirements of 34 CFR ((309-500-360-515)) 300.500-
300.529.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-302 When notice must be given. Writ-
ten notice in accordance with WAC 392-172-306 shall be
given by a school district or other public agency to the par-
ent(s) of a student (or to the adult student) a reasonable time
before the school district or other public agency:

(1)-Proposes to initiate or change:

(a) The identification, evaluation, or delivery of educa-
tional services to the student;
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(b) The individualized education program, including
annual goals and short term instructional objectives or bench-
marks or the provision of special education and related ser-
vices to the student pursuant to this chapter; or

(2) Refuses to initiate or change:

(a) The identification, evaluation, or delivery of special
education and related services to the student; or

(b) The individualized education program or the provi-
sion of special education and related services to the student
pursuant to this chapter.

(3) If the notice required under this section relates to an
action proposed by a district or other public agency that also
requires parental consent under WAC 392-172-185 and 392-
172-304. notice may be given at the same time parental con-
sent is being requested.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-304 Parent consent. (1) Informed
parental consent must be obtained in writing (or denial of
consent overridden by a due process hearing or mediated if
appropriate) before:

((61)) (a) Conducting an initial evaluation or reevalua-
tion consistent with WAC 392-172-185; and

((2)) (b) Providing initial special education and related
services to a special education student.

((A—sehool-distriet—or—other public ageneysheli—not

student:)) (2) Consent for initial evaluation may not be con-

strued as consent for initial placement described in this sec-
tion.

(3) Parental consent is not required before:

(a) Reviewing existing data as part of an evaluation or
reevaluation: or

(b) Administering a test or other evaluation that is
administered to all students unless, before administration of
that test or evaluation, consent is required of parents of all
students.

{4) A public agency may not use a parent’s refusal to con-
sent to one service or activity under this section_to deny the
parent or child any other service, benefit, or activity of the

public agency, except as required by this chapter.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-306 Contents of notice. (1) The notice
required by WAC 392-172-302 shall include:

(a) ((A—qu—e*pl-aﬂa&emef—eH—ef—&r&pfeeedﬁaJ—eafe-

i t t :)) A statement that the
parents of a special education student have protection under
the procedural safeguards of Part B of the Individuals with

Disabilities Education Act and. if this notice is not an initial
referral for evaluation, the means by which a copy of a

description of the procedural safeguards can be obtained;
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(b) A description of the action proposed or refused by the
school district or other public agency, an explanation of why
the district or other public agency proposes or refuses to take
the action, and a description of any other options the district
or other public agency considered and the reasons why those
options were rejected;

(c) A description of each evaluation procedure, test,
record, or report the district or other public agency used as a
basis for the proposal or refusal; ((and))

(d) A description of any other factors which are relevant
to the school district and other public agency’s proposal or
refusal;

(e) A description of any evaluation procedures the school
district or other public agency proposes to conduct; and

(f) Sources for parents to contact to obtain assistance in
understanding the procedural safeguards provision of Part B
of the Individuals with Disabilities Education Act.

(2) The notice shall be:

(a) Written in language understandable to the general
public; and

(b) Provided in the native language of the parent or adult
student or other mode of communication used by the parent
or adult student, unless it is clearly not feasible to do so.

(3) If the native language or other mode of communica-
tion of the parent or adult student is not a written language,
the district or other public agency shall take steps to assure
that:

(a) The notice is translated orally or by other means to
the parent or adult student in his or her native language or
other mode of communication;

(b) The parent or adult student understands the content of
the notice; and

(c) There is written evidence that the requirements in (a)
and (b) of this subsection have been met.

NEW SECTION

WAC 392-172-307 Procedural safeguards notice. (1)
A copy of the procedural safeguards available to the parents
of a special education student shall be given to the parents, at
a minimum:

(a) Upon initial referral for evaluation;

(b) Upon each notification of an individualized educa-
tion program meeting;

(c) Upon reevaluation of the student;

(d) Upon receipt of a request for due process; and

(e) Upon notification of a parent that a school district or
other public agency intends to take disciplinary action that
constitutes a change of placement.

(2) The procedural safeguards notice must include a full
explanation of all of the procedural safeguards available
under Part B of the Individuals with Disabilities Education
Act. Available procedural safeguards include:

(a) Independent educational evaluation;

(b) Prior written notice;

(c) Parental consent;

(d) Access to educational records;

(e) Opportunity to present complaints to initiate due pro-
cess hearings;
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(f) The student’s placement during pendency of due pro-
cess proceedings;

(g) Procedures for students who are subject to placement
in an interim alternative educational setting;

(h) Requirements for unilateral placement by parents of
students in private schools at public expense;

(i) Mediation;

(j) Due process hearings, including requirements for dis-
closure of evaluation results and recommendations;

(k) Civil actions;

(1) Attorneys’ fees; and

(m) State complaint procedures, including a description
of how to file a complaint and the timelines under those pro-
cedures.

(3) The notice shall meet the requirements of WAC 392-
172-306 (2) and (3).

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-308 Surrogate parents. (1) Each school
district or other public agency providing a special education
program to a nonadult special education student shall assure
that the rights of the nonadult student are protected when:

(a) No parent (as defined in WAC 392-172-035(5)) can
be identified;

(b) The school district or other public agency, after rea-
sonable efforts, cannot discover the whereabouts of a parent;
or

(c) The student is a ward of the state. A studentisa ward
of the state if (i) parental rights have been terminated and no
cuardian has been appointed or (ii) the student is found
dependent under RCW 13.34 and is not placed with the par-
ent or with relatives.

(2) (Duty-of sehooldistrict-or-other-publie-ageney:)) The
duty of a school district or other public agency under this sec-
tion includes the assignment of a person to act as a surrogate
for the parents. This duty includes the establishment of a
method:

(a) For determining whether a nonadult student needs a
surrogate parent; and

(b) For assigning a surrogate parent to the student.

(3) Criteria for selection of surrogates. Each school dis-
trict or other public agency shall assure that a person selected
as a surrogate:

(a) Has no interest that conflicts with the interests of the
student he or she represents; and

(b) Has knowledge and skills that assure adequate repre-
sentation of the student.

(4) Nonemployee requirement—Compensation:

(a) A person assigned as a surrogate may not be an
employee of the office of superintendent of public instruc-
tion, a school district and/or other agency which is involved
in the education or care of the student; and

(b) A person who otherwise qualifies as a surrogate par-
ent pursuant to this section is not an "employee” of the school
district ((ard#)) or other agency solely because he or she is
paid by the school district and/or agency to serve as a surro-
gate parent.
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(5) Responsibilities. A surrogate parent may represent
the student in all matters relating to:

(a) The identification, evaluation, and the delivery of
educational services to the student; and

(b) The provision of free special education and related
services to the student.

(6) A public agency may select as a surrogate a person
who is an employee of a nonpublic agency that only provides
noneducational care for the student and who meets the stan-
dards in subsection (3) of this section.

(7) A foster parent may be appointed as a surrogate par-
ent if he or she meets the qualifications of subsection (3) of
this section and is willing to make educational decisions on
behalf of the student.

NEW SECTION

WAC 392-172-309 Transfer of parental rights at age
of majority. (1) Consistent with RCW 25.28.010 when a spe-
cial education student reaches the age of eighteen, unless
declared incapacitated as to person under chapter 11.88
RCW, the following shall occur:

(a) A school district or other public agency shall provide
any notice required under the chapter to both the student and
the parents; and

(b) All other rights accorded to parents under Part B of
the Individuals with Disabilities Education Act transfer to the
student.

(2) All rights accorded to parents under Part B of the
Individuals with Disabilities Education Act transfer to stu-
dents at the age of majority who are incarcerated in an adult
or juvenile, state, or local correctional institution.

(3) Whenever a school district or other public agency
transfers rights under this section, they shall notify the indi-
vidual and the parents of the transfer of rights.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-310 Mediation—Purpose. The purpose
of mediation is to offer both the parent and the school district
or other public agency an optional alternative to a formal due
process hearing. Mediation requires the consent and agree-
ment of both parties. Mediation cannot be used to deny or
delay access by a parent to a due process hearing under this
chapter, or to deny any other rights afforded under Part B of
the Individuals with Disabilities Education Act. Mediation is
used to resolve disagreements concerning the identification,
evaluation, delivery of educational services or provision of a
free appropriate public education to a special education stu-
dent. Mediation may be terminated by either party at any time
during the process. Mediation shall be available whenever a
hearing is requested under this chapter.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-312 Mediation—Definition. Mediation
is a dispute resolution process in which an impartial mediator
assists both parties in reaching a mutually acceptable agree-
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ment on the educational needs of a special education student.
The ((primary)) participants in the mediation process are the
parent(s), school district or other public agency representa-
tive(s), and mediator. The process is voluntary, confidential,
and informal. It is a collaborative process, conducted in a
nonadversarial manner. Mediation services ((may-be)) are
provided by the office of superintendent of public instruction
at no cost to either party, including the costs of meetings
described in WAC 392-172-317. The office of superinten-
dent of public instruction will ((attemptto)) provide media-
tion services for individuals whose primary language is not
English unless clearly not feasible to do so. Each session in
the mediation process shall be scheduled in a timely manner

and shall be held in a location that is convenient to the parties
to the dispute.

NEW SECTION

WAC 392-172-313 Mediators—Qualified and
impartial. (1) Mediation is conducted by qualified and
impartial mediators who are trained in effective mediation
techniques.

(2) The office of superintendent of public instruction
shall maintain a list of individuals who are qualified media-
tors and knowledgeable in laws and regulations relating to
the provision of special education and related services.

(3) An individual who serves as a mediator:

(a) May not be an employee of:

(i) Any school district or any state agency described
under WAC 392-172-035(5); or

(i1) A state education agency that is providing direct ser-
vices to a student who is the subject of the mediation process;
and

(b) Shall not have a personal or professional conflict of
interest.

(4) A person who otherwise qualifies as a mediator is not
an employee of a school district or other public agency solely
because he or she is paid by the agency to serve as a mediator.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-314 Request for mediation services.
(1) To access the system of mediation established by the
office of superintendent of public instruction, a request for
mediation services may be made in writing or verbally to
administrative agents for the office of superintendent of pub-
lic instruction located statewide. Written confirmation of the
request shall be provided to both parties by an intake coordi-
nator and a mediator shall be assigned to the case.

(2) If a mediator is not selected on arandom (e.g.. a rota-
tion) basis from the list described in WAC 392-172-313_ both
parties must be involved in selecting the mediator and agree

with the selection of the individual who will mediate,

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-316 Written mediation agreement—
Mediation discussions. (1) Agreements reached through the
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mediation process shall be documented in writing and signed
by both parties. Solutions to the issue(s) raised through the
mediation process shall not be in conflict with state and fed-
eral laws or regulations. ((Beth)) The parties shall be given a
copy of the written mediation agreement. ((Negetiations;

O Po O n Ty

agreement:)) A copy shall also be filed by the mediator with
the office of superintendent of public instruction in media-
tions provided by that agency.

(2) Discussions that occur during the mediation process

must be confidential and may not be used as evidence in any

subsequent due process hearings or civil proceedings, and the

parties to the mediation process may be required to sign a

confidentiality pledge prior to_ the commencement of the pro-

CESS.

NEW SECTION

WAC 392-172-317 Meeting to encourage mediation.
(1) A school district or other public agency may establish
procedures to require parents who elect not to use the media-
tion process to meet, at a time and location convenient to the
parents, with a disinterested party:

(a) Who is under contract with a parent training and
information center or community parent resource center in
the state established under the Individuals with Disabilities
Education Act or an appropriate alternative dispute resolution
entity; and

(b) Who would explain the benefits of the mediation pro-
cess, and encourage the parents to use the process.

(2) A school district or other public agency may not deny
or delay a parent’s right to a due process hearing under this
chapter if the parent fails to participate in the meeting
described in this section.

(3) A school district or other public agency shall submit
its procedures for implementing this section to the office of
superintendent of public instruction for review and approval,
including projected costs for carrying out the process.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-324 Definition—Complaint. As used
in this chapter, the term “complaint” means an allegation, by
the complainant, that the state, a local school district or other
public agency, an educational service district ((er-etherpub-
he-ageney)), or other subgrantee receiving federal funds (or
receiving state funds to carry out a federal requirement),
including private schools and facilities where students are
placed on a contractual basis, has violated a federal statute or
regulation or a state regulation that applies to a federal pro-
gram covered under this chapter.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-328 Informing citizens about com-
plaint procedures. The superintendent 6f public instruction
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shall inform parents and other interested individuals about
the citizen complaint procedures in this chapter. Specific
actions to be taken by the superintendent of public instruction
include:

1) (B ihatt i :
parent—advocaeyand-professional-orgenizations;)) Widely
disseminating copies of the state’s procedures to parents and
other interested individuals, including protection and advo-
cacy agencies. parent training and information centers, inde-

pendent living centers, and other appropriate entities;
(2) Conducting in-service training sessions on the com-

plaint process through educational service districts; and
(3) Including information about the system in state-wide
conferences.

NEW SECTION

WAC 392-172-329 Remedies for denial of appropri-
ate services. In resolving a complaint in which it has found a
failure to provide appropriate services, the office of the
superintendent of public instruction pursuant to its general
supervisory authority under Part B of the IDEA, must
address:

(1) How to remediate the denial of those services, includ-
ing, as appropriate, the awarding of monetary reimbursement
or other corrective action appropriate to the needs of the stu-
dent; and

(2) Appropriate future provision of services for all spe-
cial education students.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-330 Right to register a complaint. Any

individual((-entity;)) or organization, including an organiza-
tion or individual from another state, may register a signed
written complaint. ((f-a-parentoradult-student-has-alse-filed

AMENDATORY SECTION (Amending Order 95-11, filed

10/11/95, effective 11/11/95)

WAC 392-172-332 Contents of complaint. A com-
plaint filed under this chapter shall include:

(1) A statement that an educational entity, the state, a
local school district or other public agency, an educational
service district, or other subgrantee has violated one or more
requirements of federal statutes or regulations or state regula-
tions that apply to ((a-federal-program)) Part B of the IDEA;

(2) The facts on which the statement is based;

(3) The name and address of the complainant; and

(4) In the case of a complaint alleging a violation by an
educational entity other than the state and filed directly with
the superintendent of public instruction, the name and

address of the ((aHegediy-offending)) entity.

(5) The complaint must allege a violation that occurred
not more than one year prior to the date that the complaint is
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received unless a longer period is reasonable because the vio-

lation is continuing, or the complainant is requesting com-
pensatory services for a violation that occurred not more than

three vears prior to the date the complaint is received.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-334 Procedure for filing a complaint.
The procedure for filing a complaint shall be as follows:

(1) A complaint alleging a violation by a local school
district or other public agency, an educational service district,
or other subgrantee shall be filed directly with the superinten-
dent of public instruction.

(2) The superintendent of public instruction, upon
receipt of a signed written complaint against a local school
district or other public agency, an educational service district,
or other subgrantee, shall refer the complaint to the ((eHeg-
ediy-offending)) entity for action pursuant to this chapter.

(3) Receipt of a complaint by the superintendent of pub-
lic instruction activates a time ((}ine)) limit not to exceed
sixty calendar days unless an extension of the time limit is
approved by the superintendent of public instruction on the
basis of exceptional circumstances relative to a particular
complaint.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-338 Investigation of and response to
complaints against a school district or other public
agency, educational service district, or other subgrantee.
Investigation of and response to a complaint shall be as fol-
lows:

(1) Upon receipt of a properly filed complaint with the
superintendent of public instruction and referred by the
superintendent of public instruction to the ((eHegedly-effend-
ng)) entity, the employee(s) designated pursuant to WAC
392-172-336 shall investigate the alleged violations.

(2) Upon completion of the investigation by the ((aHeg-
ediy-offending)) entity, the designated employee(s) shall pro-
vide the responsible official of the entity with a written
report, including applicable documentation, of the results of
the investigation. Said officials shall respond in writing to the
superintendent of public instruction no later than twenty cal-
endar days after the date of receipt by the entity of such com-
plaint.

(3) The response to the superintendent of public instruc-
tion shall clearly state either:

(a) That the entity denies the allegations contained in the
complaint and the basis for such denial; or

(b) Proposes reasonable corrective action(s) deemed
necessary to correct the violation.

(4) Upon request, the superintendent of public instruc-
tion shall provide the complainant a copy of the entity’s
response to the complaint.

(5) The superintendent of public instruction will provide
the complainant the opportunity to submit additional infor-
mation, either orally or in writing, about the allegations in the
complaint.

Proposed
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((659)) (6) Within thirty calendar days, and upon review
of all relevant information including, dependent upon neces-
sity, information obtained through an independent on-site
investigation by the superintendent of public instruction, the
superintendent of public instruction will make an indepen-
dent determination as to whether the public agency is violat-
ing a requirement of Part B of the Individuals with Disabili-
ties Education Act or of this chapter.

((¢62)) (1) Consistent with the provisions of WAC 392-
172-320 through 392-172-346, issue a written decision to the
complainant that addresses each allegation in the complaint
including findings of fact and conclusions and the reasons for
the state’s final decision, and clearly states either:

(a) That the complaint is without merit, the allegations
are denied, and the basis for such denial; or

(b) The reasonable corrective measures deemed neces-
sary to correct any violation. Any such corrective measures
deemed necessary shall be instituted as soon as possible but
in no event later than thirty calendar days following the date
of the response to the complainant.

((6A)) (8) When appropriate, technical assistance, nego-
tiations, and corrective action(s) are to be instituted no later

than ten days following notice of written decision by the -

superintendent of public instruction.

((68))) (9) If compliance by a local school district or
other public agency, educational service district, or other sub-
grantee is not achieved pursuant to subsection ((¢63)) (7) of
this section, the superintendent of public instruction shall ini-
tiate fund withholding, fund recovery, or any other sanction
deemed appropriate.

NEW SECTION

WAC 392-172-348 Complaints and due process
hearings. (1) If a written complaint is received that is also the
subject of a due process hearing under this chapter or con-
tains multiple issues, of which one or more are part of that
hearing, the office of the superintendent of public instruction
must set aside any part of the complaint that is being
addressed in the due process hearing, until the conclusion of
the hearing. However, any issue in the complaint that is not
a part of the due process action must be resolved using the
time limit and procedures described in this section.

(2) If an issue is raised in a complaint filed under this
section that has previously been decided in a due process
hearing involving the same parties:

(a) The hearing decision is binding; and

(b) The office of the superintendent of public instruction
must inform the complainant to that effect.

(3) A complaint alleging a public agency’s failure to
implement a due process decision must be resolved by the
office of the superintendent of public instruction.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-350 Right to initiate—Purposes. (1)
Hearings conducted in accordance with WAC 392-172-350
through 392-172-360 may be initiated in the following cases
for the purposes stated:

Proposed
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(a) The parent(s) of a student (or an adult student) or a
school district or other public agency may initiate a hearing to
challenge or to show (as the case may be) the appropriateness
of a proposal by the school district or other public agency to
initiate or change:

(i) The identification of the student;

(ii) The evaluation of the student;

(iii) The delivery of educational services to the student;
or

(iv) The provision of special education and related ser-
vices to the student pursuant to this chapter;

(b) The parent(s) of a student (or an adult student) or a
school district or other public agency may initiate a hearing to
challenge or to show (as the case may be) the appropriateness
of the school district and other public agency’s refusal of the
parent(s) (or adult student’s) request to initiate or change:

(1) The 1dentification of the student;

(i1) The evaluation of the student;

(ii1) The delivery of educational services to the student;
or

(iv) The provision of special education and related ser-
vices to the student pursuant to this chapter;

(c) A school district or other public agency may initiate a
hearing to show that its evaluation of a student is appropriate
if the student’s parent(s) or adult student disagrees with the
evaluation results and requests an independent educational
evaluation.

(2) A request by a student’s parent(s) or adult student for
a hearing pursuant to this section shall:

(a) Be in writing and specify the district or other public
agency;

(b) Be mailed or provided directly to the Office of Super-
intendent of Public Instruction, Office of Legal Services, Old
Capitol Building, Olympia, Washington 98504; and

(c) Explain the concerns of the parent(s) or adult student
in general or specific terms,_as described in WAC 392-172-
351

(3) A request by a school district or other public agency
for a hearing pursuant to this section shall:

(a) Be in writing;

(b) Be mailed or provided directly to Office of Superin-
tendent of Public Instruction, Office of Legal Services, Old
Capitol Building, Olympia, Washington 98504. A copy of
such request, including required attachments shall be trans-
mitted to the student’s parent(s) or adult student;

(c) Have attached to such request a copy of the notice to
parent(s) or adult student as required by WAC 392-172-302.
If the hearing request by the district or other public agency is
in response to a request for an independent educational eval-
uation pursuant to WAC 392-172-150, the school district and
other public agency’s written request for a hearing also shall
have attached a copy of the written notice to the district or
other public agency required by WAC 392-172-150(2).

(4) A notice of a hearing requested by a student’s par-
ent(s) or adult student or initiated by a school district or other
public agency pursuant to this section shall be provided by
the hearing officer and shall include, but not necessarily be
limited to:

(a) The date, time, and place of the hearing;
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(b) The issues to be addressed at the hearing to the extent
the issues have been identified at the time of the notice;

(c) The rights, procedures, and other matters set forth in
WAC 392-172-352 through 392-172-364; and

(d) The right of the parent(s) or adult student to seek an
independent evaluation at public expense pursuant to WAC
392-172-150.

(5) The forty-five day time line for completing the hear-
ing process shall begin on the day the superintendent receives
the written request for a due process hearing.

(6) When a hearing is_initiated under this section, the
school district or other public agency shall inform the parents
of the availability of mediation described in WAC 392-172-

310 et seq. :

NEW SECTION

WAC 392-172-351 Parent notice. (1) The school dis-
trict or other public agency must have procedures that require
the parent of a special education student or the attorney rep-
resenting the student to provide notice (which must remain
confidential) to the school district or other public agency in a
request for a hearing. The notice must include:

(a) The name of the student;

(b) The address of the residence of the student;

(c) The name of the school the student is attending;

(d) A description of the nature of the problem of the stu-
dent relating to the proposed initiation or change, including
facts relating to the problem; and

(e) A proposed resolution of the problem to the extent
known and available to the parents at the time.

(2) The office of superintendent of public instruction
shall develop a model notice form to assist parents in filing a
request for a due process hearing that includes the informa-
tion required above.

(3) A school district or other public agency may not deny
or delay a parent’s right to a due process hearing for failure to
provide the notice required in this section.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-352 Hearing officers—Selection and
expenses of—Parent assistance. (1) If a hearing is initiated
pursuant to WAC 392-172-350:

(a) The hearing shall be conducted by and at the expense
of the superintendent of public instruction.

(b) The superintendent of public instruction shall pro-
vide for a court reporter’s stenographic record of all testi-
mony and other oral hearing proceedings at the expense of
the superintendent of public instruction: A court reporter’s
stenographic record need not be transcribed for any purpose
except as provided or required in WAC 392-172-354
(1)((fe))) (g) and (h).

(c) The superintendent of public instruction shall inform
the parent(s) or adult student of any free or low-cost legal and
other relevant services available in the area if:

(i) The parent or adult student requests the information;

or
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(ii) The school district or other public agency or the par-
ent or adult student initiates a hearing.

(d) The hearing shall be conducted by a qualified person
selected and appointed by the chief administrative law judge
in the office of administrative hearings pursuant to chapter
10-08 WAC and shall be a person who:

(i) Is not an employee of a public agency which is
involved in the education or care of the student; and

(i) Does not have a personal or professional interest
which would conflict with his or her objectivity in the hear-
ing.

(2) A person who otherwise qualifies to conduct a hear-
ing under this section is not an employee of the public agency
solely because he or she is paid by the agency to serve as a
hearing officer.

(3) The hearing shall be conducted in accordance with
the provisions of WAC 392-101-005 unless modified by this
chapter.

(4) Each public agency shall keep a list of the persons
who serve as hearing officers. The list must include a state-
ment of the qualifications of each of those persons.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-354 Hearing rights. (1) Any party to a
hearing initiated pursuant to WAC 392-172-350 has the right
to:

(a) Be accompanied and advised by persons with special
knowledge or training with respect to the problems of special
education students;

(b) Be advised and/or represented by an attorney;

(c) Present evidence, including the opinion(s) of quali-
fied experts, confront, cross-examine, and compel the atten-
dance of witnesses;

(d) Prohibit the introduction of any evidence at the hear-
ing that has not been disclosed to that party at least five busi-
ness days before the hearing, or two business days if the hear-
ing is expedited pursuant to WAC 392-172-38415(2);

(e) At least five business days (or two business days if
the hearing is expedited pursuant to WAC 392-172-

38415(2)) prior to a hearing conducted pursuant to this sec-
tion, each party shall disclose to all other parties all evalua-
tions completed by that date and recommendations based on
the offering party’s evaluations that the party intends to use at
the hearing;

(D) A hearing officer may bar any party that fails to com-
ply with (e) of this subsection from introducing the relevant
evaluation or recommendation at the hearing without the con-

sent of the other party:

(g) Obtain a written, or at the option of the parents. elec-
tronic verbatim record of the hearing at no cost to any party

to a hearing((—In-the-event-of-an-appeal-to-acourtoflawby
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((6B)) (h) Obtain written,_or at the option of the parents,
electronic findings of fact, decisions. conclusions of law and

judgments. The state, after deleting any personally identifi-
able information, shall:

(i) Transmit those findings and decisions to the state
advisory panel established under this chapter; and

(ii) Make those findings and decisions available to the
public.

(2) Parents who are a party to a hearing have the right to
have the student who is the subject of the hearing present.

(3) Parents (or adult students) who are a party to a hear-
ing have the right to open the hearing to the public.

(4) The record of the hearing and the findings of fact and
decisions described in this section shall be provided at no cost
to parents.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-356 Time line for hearing officer’s
decision—Time and place of hearing. (1) Not later than
forty-five days after the date of receipt of a request for a hear-
ing pursuant to WAC 392-172-350:

(a) A final decision shall be ((
ponderanee-of-the-evidenee)) reached in the hearing; and

(b) A copy of the decision ((eenﬁsﬁﬂg—ef—ehe—heaﬁﬁg

deetsieﬁ—feaehed)) hall be malled to cach of the paruc
((3))) (2) A hearing officer may grant specific exten-

sions of time beyond the period set forth in subsection (1) of
this section at the ((written-orotherwise-documented))
request of the parent(s) or school district or other public
agency((—as—fel-lews—

))-
((4)) (3) Each hearing shall be conducted at a time and
place which is reasonably convenient to the parent(s) and stu-
dent involved.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-360 Final decision—Appeal to court
of law. (1) A decision made in a hearing initiated pursuant to

WAC 392-172-350 is final, unless modified or overturned by
a court of law. Any party aggrieved by the findings and deci-
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sion made in a hearing who does not have the right to appeal
under this chapter has the right to bring a civil action under
section 615 (e)(2) of the Individuals with Disabilities Educa-
tion Act. A civil action may be filed in either state or federal
court.

(2) In any action brought under this section, the court:

(a) Shall receive the records of the administrative pro-

ceedings.

(b) Shall hear additional evidence at the request of a
party.

(c) Shall grant the relief that the court determines to be
appropriate basing its decision on the preponderance of the
evidence.

(3) The district courts of the United States have jurisdic-
tion of actions brought under section 615 of the Individuals
with Disabilities Education Act without regard to the amount
in controversy.

(4) Nothing in this part restricts or limits the rights, pro-
cedures. and remedies available under the Constitution, the
Americans with Disabilities Act of 1990, Title V of the Reha-
bilitation Act of 1973, or other Federal laws protecting the
rights of special education students, except that before the fil-

ing of a civil action under these laws seeking relief that is also
available under section 615 of the Individuals with Disability

Education Act, the procedures for a due process hearing in

this chapter must be exhausted to the same extent as would be
required had the action been brought under section 615 of the

Individuals with Disabilities Education Act.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-362 Attorneys' fees. (1) Each public
agency shall inform parents that in any action or proceeding
under section 615 of the Individuals with Disabilities Educa-
tion Act, courts in their discretion, may award parents reason-
able attorneys’ fees ((under-the-eireumstances-deseribed-in
seetion-645-(e}(4))) as part of the costs to the parents of a spe-
cial education student who is the prevailing party.

{2) Funds under Part B of the Individuals with Disabili-
ties Education Act may not be used to pay attorneys’ fees or
costs of a party related to an action or proceeding under sec-
tion 615 of the IDEA and the procedural safeguards in this
chapter. This does not preclude a public agency from using
funds under Part B of the IDEA for conducting an action or
proceeding under section 615 of the IDEA.

{3) A court awards reasonable attorneys’ fees under sec-
tion 615 (1)(3) of the IDEA consistent with the following:

(a) Fees awarded under section 615 (i)(3) of the IDEA
must be based on rates prevailing in the community in which
the action or proceeding arose for the kind and quality of ser-
vices furnished. No bonus or multiplier may be used in cal-
culating the fees awarded under this section.

(b) Attorneys’ fees may not be awarded and related costs
may not be reimbursed in any action or proceeding under sec-
tion 615 of the IDEA for services performed subsequent to
the time of a written offer of settlement to a parent if:

(i) The offer is made within the time prescribed by Rule
68 of the Federal Rules of Civil Procedure or. in the case of
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an administrative proceeding. at any time more than ten days
before the proceeding begins: .

(ii) The offer is not accepted within ten days: and

(iii) The court or administrative hearing officer finds that
the relief finally obtained by the parents is not more favorable
to the parents than the offer of settlement.

(c) Attorneys’ fees may not be awarded relating to any
meeting of the IEP team unless the meeting is convened as a

result of an administrative proceeding or judicial action, or at
the discretion of the office of the superintendent of public

instruction for a mediation described in this chapter that is
conducted prior to the filing of a request for due process
under this chapter.

(d). Notwithstanding_(b) of this subsection, an award of
attornevs’ fees and related costs may be made to a parent who
is the prevailing party and who was substantially justified in
rejecting the settlement offer.

(e) Except as provided in (b) of this subsection, the court
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anttoWAC-302172-156.)) If the complaint involves an

application for initial admission to public school, the student,
with the consent of the parents, must be placed in the public
school until the completion of all the proceedings.

(3) If the decision of a hearing officer in a due process
hearing agrees with student’s parents that a change of place-
ment is appropriate, that placement must be treated as an
agreement between the state, school district or other public
asency and the parents for purposes of this section.

AMENDATORY SECTION (Amending Order 95-11, filed

reduces. accordingly, the amount of the attorneys’ fees
awarded under section 615 of the IDEA, if the court finds
that:

(i) The parent. during the course of the action or proceed-
ing. unreasonably protracted the final resolution of the con-
troversy:

(ii) The amount of the attorneys’ fees otherwise autho-
rized to be awarded unreasonably exceeds the hourly rate pre-
vailing in the community for similar services by attorneys of
reasonably comparable skill, reputation, and experience:

(iii) The time spent and legal services furnished were
excessive considering the nature of the action or proceeding;
or

(iv) The attorney representing the parent did not provide
to the school district the appropriate information in the due
process complaint in accordance with this chapter.

(f) The provisions of (b) of this subsection do not apply
in any action or proceeding if the court finds that the state or
local agency unreasonably protracted the final resolution of
the action or proceeding or there was a violation of section
615 of the IDEA.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-364 Student’s status during hearing
and judicial review processes. (1) Except as provided in
WAC 392-172-370 through 392-172-385, during the pen-
dency of any administrative or judicial proceeding regarding
a hearing request initiated pursuant to WAC 392-172-350
((er-a—writterrequest-for-mediation;)) unless the school dis-
trict or other public agency and the parent(s) of the student or
the adult student agree otherwise, the student involved in the
hearing ((er—medtation)) request shall remain in the educa-
tional program he or she was in at the time the hearing ((ef
mediation)) request was made

10/11/95, effective 11/11/95)

WAC 392-172-370 Disciplinary exclusion—Purpose.
The purpose of WAC 392-172-370 through ((392-472-382))
392-172-385 is to ensure that special education students are
not being improperly excluded from school for disciplinary
reasons. Each school district or other public agency, educa-
tional service district and public agency serving special edu-
cation students shall take steps to ensure that each employee,
contractor, and other agent of the district or other public
agency responsible for education or care of a special educa-
tion student is knowledgeable of WAC 392-172-370 through
((392-472-382)) 392-172-385. No school district or other
public agency and no educational service district shall autho-
rize, permit, or condone the use of disciplinary procedures
which violate chapter 180-40 WAC and WAC 392-172-370
through ((392-172-382)) 392-172-385 by any employee, con-
tractor, or other agent of the district or other public agency
responsible for the education or care of a special education
student.

NEW SECTION

WAC 392-172-371 Disciplinary exclusion—Defini-
tions. The following definitions apply to this section only:

(1) "Controlled substance” means a drug or other sub-
stance identified under schedules I, I, IIL, IV, or V in section
202(c) of the Controlled Substances Act (21 U.S.C. 812(c)).

(2) "Tllegal drug" means a controlled substance, but does
not include, a substance that is legally possessed or used
under the supervision of a licensed health-care professional
or that is legally possessed or used under any other authority
under the Controlled Substances Act or under any other pro-
vision of federal law.

(3) "Dangerous weapon” means a weapon, device,
instrument, material, or substance, animate or inanimate, that
is used for, or is readily capable of, causing death or serious
bodily injury, except that such term does not include a pocket
knife with a blade of less than two and one-half inches in
length.

(4) "Substantial evidence” means beyond a preponder-
ance of the evidence.

Proposed
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NEW SECTION

WAC 392-172-373 Change of placement for disci-
plinary remeovals. For purposes of removals of a special edu-
cation student from the student’s current educational place-
ment under WAC 392-172-370 et seq., a change of place-
ment occurs if:

(1) The removal is for more than ten consecutive school
days; or

(2) The student is subjected to a series of removals that
constitute a pattern because they cumulate to more than ten
school days in a school year, and because of factors such as
the length of each removal, the total amount of time the stu-
dent is removed, and the proximity of the removals to one
another.

NEW SECTION

WAC 392-172-37500 Removals—Ten school days or
less. To the extent removal would be applied to students
without disabilities, school personnel may order the removal
of a special education student from the student’s current
placement for not more than ten consecutive school days for
any violation of school rules, and additional removals of not
more than ten consecutive school days in that same school
year for separate incidents of misconduct as long as those
removals do not constitute a change of placement under
WAC 392-172-373(2).

NEW SECTION

WAC 392-172-37505 Required services. (1) A public
agency need not provide services during periods of removal
under WAC 392-172-37500 to a special education student
who has been removed from his or her current placement for
ten school days or less in that school year, if services are not
provided to a student without disabilities who has been simi-
larly removed.

(2) In the case of a special education student who has
been removed from his or her current placement for more
than ten school days in that school year, the public agency,
for the remainder of the removals, shall provide services to
the extent necessary to enable the student to appropriately
progress in the general curriculum and appropriately advance
toward achieving the goals set out in the student’s IEP.

(3) School personnel, in consultation with the student’s
special education teacher, determine the extent to which ser-
vices are necessary to enable the student to appropriately
progress in the general curriculum and appropriately advance
toward achieving the goals set out in the student’s IEP, when
there is no change of placement.

NEW SECTION

WAC 392-172-37510 Change of placement—Remov-
als for weapons or drugs. School personnel may order a
change in placement of a special education student to an
appropriate interim alternative educational setting for the
same amount of time that a student without a disability would

Proposed
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be subject to discipline, but for not more than forty-five days,
if:

(1) The student carries a weapon to school or to a school
function under the jurisdiction of a state or local education
agency; or

(2) The student knowingly possesses or uses illegal
drugs or sells or solicits the sale of a controlled substance
while at school or a school function under the jurisdiction of
a state or local educational agency.

NEW SECTION

WAC 392-172-377 Functional behavioral assessment
and intervention plan. Within ten business days after first
removing a student for more than ten school days in a school
year, including weapons violations, drugs violations, or
behavior that is substantially likely to result in injury to the
student or to others, the following actions shall be taken by
the school district or other public agency:

(1) If the district or other public agency did not conduct
a functional behavioral assessment and implement a behav-
ioral intervention plan for the student before the behavior that
resulted in the removal occurred, the district or other public
agency shall convene an individualized education program
meeting to develop an assessment plan.

(2) If the student already has a behavioral intervention
plan, the individualized education program team shall meet to
review the plan and its implementation and modify it, as nec-
essary, to address the behavior.

(3) As soon as practicable after developing the plan
described in subsection (1) of this section, and completing the
assessments required by the plan, the district or other public
agency shall convene an IEP meeting to develop appropriate
behavioral interventions to address that behavior and shall
implement those interventions.

(4) If subsequently, a special education student who has
a behavioral intervention plan and who has been removed
from the student’s current educational placement for more
than ten school days in a school year is subjected to a removal
that does not constitute a change of placement under WAC
392-172-373, the IEP team members shall review the behav-
ioral intervention plan and its implementation to determine if
modifications are necessary.

If one or more of the team members believe that modifi-
cations are needed, the team shall meet to modify the plan
and its implementation, to the extent the team determines
necessary.

NEW SECTION

WAC 392-172-379 Dangerous behavior—Authority
of hearing officer. A hearing officer under section 615 of the
Individuals with Disabilities Education Act may order a
change in the placement of a special education student to an
appropriate interim alternative educational setting for not
more than forty-five days if the hearing officer, in an expe-
dited due process hearing:

(1) Determines that the district or other public agency
has demonstrated by substantial evidence that maintaining



Washington State Register, Issue 99-17

the current placement of the student is substantially likely to
result in injury to the student or to others;

(2) Considers the appropriateness of the student’s current
placement; '

(3) Considers whether the district or other public agency
has made reasonable efforts to minimize the risk of harm in
the student’s current placement, including the use of supple-
mentary aids and services; and

(4) Determines that the interim alternative educational
setting that is proposed by school personnel who have con-
sulted with the student’s special education teacher meets the
requirements of WAC 392-172-381 (1) and (2).

NEW SECTION

WAC 392-172-381 Determination of interim alterna-
tive educational setting. Any interim alternative educational
setting in which a student is placed under WAC 392-172-
37510 and 392-172-379 shall:

(1) Be selected so as to enable the student to continue to
progress in the general curriculum, although in another set-
ting, and to continue to receive those services and modifica-
tions, including those described in the student’s current indi-
vidualized education program, that will enable the student to
meet the goals set out in that individualized education pro-
gram; and

(2) Include services and modifications designed to
address the behavior described in WAC 392-172-37510 or
392-172-379, that are designed to prevent the behavior from
recurring.

The individualized education program team shall deter-
mine an interim alternative educational setting under WAC
392-172-37510.

NEW SECTION

WAC 392-172-38300 Manifestation determination
review requirements. If an action is contemplated by a
school district, other public agency personnel, or a hearing
officer that involves removing a student for weapons viola-
tions, drugs violations, behavior that is substantially likely to
result in injury to the student or to others, or other behavior
that violates any rule or code of conduct that applies to all stu-
dents which results in a change of placement under WAC
392-172-373, the following actions shall be taken by the
school district or other public agency:

(1) Not later than the date on which the decision to
remove the student is made, the parents must be notified of
that decision and provided the procedural safeguards notice
described under this chapter; and

(2) Immediately, if possible, but in no case later than ten
school days after the date on which the decision to remove
the student is made, a review must be conducted of the rela-
tionship between the student’s disability and the behavior
subject to the disciplinary action.

NEW SECTION

WAC 392-172-38305 Procedures for conducting a
manifestation determination. The individualized education
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program team and other qualified personnel in a meeting
shall conduct a manifestation determination review. In carry-
ing out the review, the team may determine that the behavior
of the student was not a manifestation of the student’s disabil-
ity only if the team:

(1) First considers, in terms of the behavior subject to
disciplinary action, all relevant information including:

(a) Evaluation and diagnostic results, including the
results of other relevant information supplied by the parents
of the student;

(b) Observations of the student; and

(c) The student’s individualized education program and
placement.

(2) Then determines that:

(a) In relationship to the behavior subject to disciplinary
action, the student’s individualized education program and
placement were appropriate and the special education ser-
vices, supplementary aids and services, and behavior inter-
vention strategies were provided consistent with the student’s
individualized education program and placement;

(b) The student’s disability did not impair the ability of
the student to understand the impact and consequences of the
behavior subject to disciplinary action; and

(c) The student’s disability did not impair the ability of
the student to control the behavior subject to disciplinary
action.

(3) If the team determines that any of the above stan-
dards in this section were not met, the behavior must be con-
sidered a manifestation of the student’s disability.

(4) The manifestation determination review described in
this section may be conducted at the same individualized
education program meeting that is convened to address a
functional behavioral assessment and behavioral intervention
plan.

(5) If the review identifies deficiencies in the student’s
IEP or placement or in their implementation, the district or
other public agency must take immediate steps to remedy
those deficiencies.

NEW SECTION

WAC 392-172-38310 Determination that behavior
was not manifestation of disability. (1) If the results of the
manifestation determination review indicate that the behavior
of the special education student was not a manifestation of
the student’s disability, the relevant disciplinary procedures
applicable to students without disabilities may be applied to
the student in the same manner in which they would be
applied to students without disabilities, except that a free
appropriate public education shall continue to be made avail-
able to those students consistent with this chapter.

(2) The student’s IEP team determines the extent to
which services are necessary to enable the student to appro-
priately progress in the general curriculum and appropriately
advance toward achieving the goals set out in the student’s
IEP if the student is removed because of behavior that has
been determined not to be a manifestation of the student’s dis-
ability.

(3) If the school district or other public agency initiates
disciplinary procedures applicable to all students, the district
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or other public agency shall ensure that the special education
and disciplinary records of the special education student are
transmitted for consideration by the person or persons mak-
ing the final determination regarding the disciplinary action.
(4) If a parent requests a hearing to challenge the deter-
mination that the behavior of the student was not a manifes-
tation of the student’s disability, then the student shall remain
in the student’s current educational placement as described in
WAC 392-172-364 or interim alternative educational setting
consistent with WAC 392-172-38405, whichever applies.

NEW SECTION

WAC 392-172-38400 Parent appeal. (1) If the stu-
dent’s parent disagrees with a determination that the student’s
behavior was not a manifestation of the student’s disability or
with any decision regarding placement for disciplinary pur-
poses, the parent may request a hearing.

(2) The school district or other public agency shall
arrange for an expedited hearing in any case described in
WAC 392-172-38415 if requested by the parent.

(3) Inreviewing a decision with respect to the manifesta-
tion determination, the hearing officer shall determine
whether the district or other public agency has demonstrated
that the student’s behavior was not a manifestation of the stu-
dent’s disability consistent with the requirements of WAC
392-172-38305.

(4) In reviewing a decision to place the student in an
interim alternative educational setting, the hearing officer
shall apply the standards, under WAC 392-172-379.

NEW SECTION

WAC 392-172-38405 Placement during appeals. (1)
If a parent requests a hearing regarding a disciplinary action
related to removals for weapons or drugs or dangerous behav-
ior to challenge the interim alternative educational setting or
the manifestation determination, the student must remain in
the interim alternative educational setting pending the deci-
sion of the hearing officer or until the expiration of the forty-
five day time period provided for, whichever occurs first,
unless the parent and the school district or other public
agency agree otherwise.

(2) If a student is placed in an interim alternative educa-
tional setting pursuant to this section and school personnel
propose to change the student’s placement after expiration of
the interim alternative placement, during the pendency of any
proceeding to challenge the proposed change in placement
the student must remain in the current placement (the stu-
dent’s placement prior to the interim alternative educational
setting), except as provided for below.

(3) If school or other agency personnel maintain that it is
dangerous for the student to be in the current placement
(placement prior to removal to the interim alternative educa-
tional setting) during the pendency of the due process pro-
ceedings, the district or other public agency may request an
expedited due process hearing.

(4) In determining whether the student may be placed in
the alternative educational setting or in another appropriate
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placement ordered by the hearing officer, the hearing officer
shall apply the standards under WAC 392-172-379.

(5) A placement ordered pursuant to this section may not
be longer than forty-five days.

(6) The procedure in this section may be repeated as nec-
essary.

NEW SECTION

WAC 392-172-38410 Protections for students not yet
eligible for special education and related services. (1) A
student who has not been determined to be eligible for special
education and related services under this chapter and who has
engaged in behavior that violated any rule or code of conduct
of the school district or other public agency, including any
behavior described in this section, may assert any of the pro-
tections provided for in this section if the school district or
other public agency had knowledge that the student was a
special education student before the behavior that precipi-
tated the disciplinary action occurred. A school district or
other public agency must be deemed to have knowledge that
a student is a special education student if:

(a) The parent of the student has expressed concern in
writing (or orally if the parent does not know how to write or
has adisability that prevents a written statement) to personnel
of the appropriate educational or other public agency that the
student is in need of special education and related services;

(b) The behavior or performance of the student demon-
strates the need for these services in accordance with this
chapter;

(c) The parent of the student has requested an evaluation
of the student pursuant to this chapter; or

(d) The teacher of the student, or other personnel of the
district or other public agency, has expressed concern about
the behavior or performance of the student to the director of
special education of the district or other public agency or to
other personnel of the district or other public agency in accor-
dance with their established childfind or special education
referral system.

(2) A district or other public agency would not be
deemed to have knowledge under subsection (1) of this sec-
tion, if as a result of receiving the information, the district or
other public agency: ‘

(a) Either:

(i) Conducted an evaluation consistent with this chapter
and determined that the student was not a special education
student; or
(ii) Determined that an evaluation was not necessary;
and :

(b) Provided notice to the student’s parents of its determi-
nation consistent with this chapter.

(3) If the district or other public agency does not have
knowledge that a student is a special education student prior
to taking disciplinary measures against the student, the stu-
dent may be subjected to the same disciplinary measures as
measures applied to students without disabilities who
engaged in comparable behaviors consistent with this sec-
tion.

(4) If a request is made for an evaluation of a student dur-
ing the time period in which the student is subjected to disci-
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plinary measures under this section, the evaluation must be
conducted in an expedited manner.

(5) Until the evaluation is completed, the student
remains in the educational placement determined by school
or other public agency which can include suspension or
expulsion without educational services.

(6) If the student is determined to be a special education
student taking into consideration information from the evalu-
ation conducted by the district or other public agency and
information provided by the parents, the district or other pub-
lic agency shall provide special education and related ser-
vices in accordance with the provisions of this chapter,
including the discipline procedures and free appropriate pub-
lic education requirements.

NEW SECTION

WAC 392-172-38415 Expedited due process hear-
ings. Expedited due process hearings under this section shall:

(1) Result in a written decision being mailed to the par-
ties within forty-five days of the district’s or other public
agency'’s receipt of the request for the hearing without excep-
tions or extensions. The timeline established in this subsec-
tion shall be the same for hearings requested by parents,
school districts or other public agencies;

(2) Meet the requirements of WAC 392-172-354 except
that the time periods identified for the disclosure of records
and evaluations for purposes of expedited due process hear-
ings are not less than two business days;

(3) Be conducted by a due process hearing officer who
satisfies the impartiality requirements of WAC 392-172-352;
and

(4) The decisions on expedited due process hearings are
appealable under the state’s normal due process appeal proce-
dures.

NEW SECTION

WAC 392-172-385 Referral to and action by law
enforcement and judicial authorities. (1) Nothing in Part B
of the Individuals with Disabilities Education Act prohibits a
school district or other public agency from reporting a crime
committed by a special education student to appropriate
authorities or to prevent state law enforcement and judicial
authorities from exercising their responsibilities with regard
to the application of federal and state law to crimes commit-
ted by a special education student.

(2) A school district or other public agency reporting a
crime committed by a special education student shall ensure
that copies of the special education and disciplinary records
of the student are transmitted for consideration by the appro-
priate authorities to whom it reports the crime.

(3) A school district or other public agency reporting a
crime under this section may transmit copies of the student’s
special education and disciplinary records only to the extent
that the transmission is permitted by the Family Educational
Rights and Privacy Act.
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AVERSIVE (FHERAPRY))
INTERVENTIONS—SAFEGUARDS

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-388 Aversive ((therap¥)) interven-
tions. The purpose of WAC 392-172-388 through 392-172-
398 is to assure that special education students ((with-a-ehis-
abling-eondition)) are safeguarded against the use and misuse
of various forms of aversive ((therapy)) interventions. Each
school district or other public agency and educational service
district shall take steps to assure that each employee, volun-

-teer, contractor, and other agent of the district or other public

agency responsible for the education, care, or custody of a
special education student ((with-a-disabling-eondition)) is
aware of WAC 392-172-388 through 392-172-398. No
school district or other public agency and no educational ser-
vice district shall authorize, permit, or condone the use of
aversive ((therepy)) interventions which violates WAC 392-
172-390 through 392-172-396 by any employee, volunteer,
contractor or other agent of the district or other public agency
responsible for the education, care, or custody of a special
education student ((with-a-disebling-eondition)). Aversive
((therapy)) interventions, to the extent permitted, shall only
be used as a last resort. Positive interventions shall be
attempted by the district or other public agency and educa-
tional service district and described in the individualized edu-
cation program consistent with WAC 392-172-161 prior to
the use of aversive ((therepy)) interventions.

AMENDATOQRY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-390 Aversive ((therapy¥)) interven-
tions—Definition. For the purpose of WAC 392-172-388
through 392-172-398, the term "aversive ((therapy)) inter-
ventions" means the systematic use of stimuli or other treat-
ment which a student is known to find painful or unpleasant
for the purpose of discouraging undesirable behavior on the
part of the student. The term does not include the use of rea-
sonable force, restraint, or other treatment to control unpre-
dicted spontaneous behavior which poses one of the follow-
ing dangers:

(1) A clear and present danger of serious harm to the stu-
dent or another person.

(2) A clear and present danger of serious harm to prop-
erty.

(3) A clear and present danger of seriously disrupting the
educational process.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-392 Aversive ((therapy)) interven-
tions—Prohibited forms. There are certain forms of aver-
sive ((therapy)) interventions that are manifestly inappropri-
ate by reason of their offensive nature or their potential nega-
tive physical consequences, or both. The purpose of this
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section is to uniformly prohibit their use respecting special

education students ((with-a-disabling-eendition;)) as follows:

(1) Electric current. No student may be stimulated by
contact with electric current.

(2) Food services. No student who is willing to consume
subsistence food or liquid when the food or liquid is custom-
arily served may be denied or subjected to an unreasonable
delay in the provision of the food or liquid.

(3) Force and restraint in general. No force or restraint
which is either unreasonable under the circumstances or
deemed to be an unreasonable form of corporal punishment
as a matter of state law may be used. See RCW 9A.16.100
which cites the following uses of force or restraint as uses
which are presumed to be unreasonable and therefore unlaw-
ful:

(a) Throwing, kicking, burning, or cutting a student.

(b) Striking a student with a closed fist.

(c) Shaking a student under age three.

(d) Interfering with a student’s breathing.

(e) Threatening a student with a deadly weapon.

(f) Doing any other act that is likely to cause and which
does cause bodily harm to a student greater than transient
pain or minor temporary marks.

((Nete—This)) (4) The statutory listing of worst case
uses of force or restraint described in subsection (3) of this
section may not be read as implying that all unlisted uses
(e.g., shaking a four year old) are permissible. Whether or not
an unlisted use of force or restraint is permissible depends
upon such considerations as the balance of these rules, and
whether the use is reasonable under the circumstances.

((4))) (5) Hygiene care. No student may be denied or
subjected to an unreasonable delay in the provision of com-
mon hygiene care.

((65))) (6) Isolation. No student may be excluded from
his or her general instructional or service area and isolated
within a room or any other form of enclosure, except under
the conditions set forth in WAC 392-172-394.

((¢6Y)) (1) Medication. No student may be denied or sub-
jected to an unreasonable delay in the provision of oral med-
ication.

(1)) (8) Noise. No student may be forced to listen to
noise or sound which the student obviously finds painful.

((68))) (9) Noxious sprays. No student may be forced to
smell or be sprayed in the face with a noxious or potentially
harmful substance.

((693)) (10) Physical restraints. No student may be phys-
ically restrained or immobilized by binding or otherwise
attaching the student’s limbs together or by binding or other-
wise attaching any part of the student’s body to an object,
except under the conditions set forth in WAC 392-172-394.

((6469)) (11) Taste treatment. No student may be forced
to taste or ingest a substance which is not commonly con-
sumed or which is not commonly consumed in its existing
form or concentration.

(1)) (12) Water treatment. No student’s head may be
partially or wholly submerged in water or any other liquid.
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AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-394 Aversive ((therapy)) interven-
tions—Other forms—Conditions. Various forms of aver-
sive ((therapy)) interventions which are not prohibited by
WAC 392-172-392 nevertheless warrant close scrutiny.
Accordingly, the use of aversive ((therapy)) interventions
involving bodily contact, isolation, or physical restraint not
prohibited by WAC 392-172-392 is conditioned upon com-
pliance with certain procedural and substantive safeguards,
as follows:

(1) Bodily contact. The use of any form of aversive
((therapy)) interventions not prohibited by WAC 392-172-
392 which involves contacting the body of a special educa-
tion student ((with-a-disabling-eendition)) shall be provided
for by the terms of the student’s individualized education pro-
gram established in accordance with the requirements of
WAC 392-172-396.

(2) Isolation. The use of aversive ((therapy)) interven-
tions which involves excluding a special education student
((with-a-disabling-eendition)) from his or her general instruc-
tional area and isolation of the student within a room or any
other form of enclosure is subject to each of the following
conditions:

(a) The isolation, including the duration of its use, shall
be provided for by the terms of the student’s individualized
education program established in accordance with the
requirements of WAC 392-172-396.

(b) The enclosure shall be ventilated, lighted, and tem-
perature controlled from inside or outside for purposes of
human occupancy.

(c) The enclosure shall permit continuous visual moni-
toring of the student from outside the enclosure.

(d) An adult responsible for supervising the student shall
remain in close proximity.

(e) Either the student shall be capable of releasing him-
self or herself from the enclosure or the student shall contin-
uously remain within view of an adult responsible for super-
vising the student.

(3) Physical restraint. The use of aversive ((i-hefﬁpy))
interventions which involves physically restraining or immo-
bilizing a special education student ((with-a-disebling-eondi-
tten)) by binding or otherwise attaching the student’s limbs
together or by binding or otherwise attaching any part of the
student’s body to an object is subject to each of the following
conditions:

(a) The restraint shall only be used when and to the
extent it is reasonably necessary to protect the student, other
persons, or property from serious harm.

(b) The restraint, including the duration of its use, shall
be provided for by the terms of the student’s individualized
education program established in accordance with the
requirements of WAC 392-172-396.

(c) The restraint shall not interfere with the student’s
breathing.

(d) An adult responsible for supervising the student shall
remain in close proximity.

(e) Either the student shall be capable of releasing him-
self or herself from the restraint or the student shall continu-
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ously remain within view of an adult responsible for super-
vising the student.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-396 Aversive ((therapy)) interven-
tions—Individualized education program requirements.
The terms of a student’s individualized education program
respecting the use of an aversive ((therapy)) interventions
involving bodily contact, isolation, or physical restraint shall
meet each of the following requirements:

(1) The individualized education program be consistent

with the recommendations of a ((multidiseiphnary)) IEP

team which includes a school psychologist and/or other cer--

tificated employee who understands the appropriate use of
the aversive ((therapy)) interventions and who concurs with
the recommended use of the aversive ((therepy)) interven-
tions, and a person who works directly with the student.

(2) The individualized education program shall specify
the aversive ((therapy)) interventions that may be used.

(3) The individualized education program shall state the
reason the aversive ((therapy)) interventions is judged to be
appropriate and the behavioral objective sought to be
achieved by its use, and shall describe the positive interven-
tions attempted and the reasons they failed, if known.

(4) The individualized education program shall describe
the circumstances under which the aversive ((therapy)) inter-
ventions may be used.

(5) The individualized education program shall describe
or specify the maximum duration of any isolation or restraint.

(6) The individualized education program shall specify
any special precautions that must be taken in connection with
the use of the aversive ((therap¥)) interventions technique.

(7) The individualized education program shall specify
the person or persons permitted to use the aversive ((ther-
apy)) interventions and the qualifications and required train-
ing of the personnel permitted to use the aversive ((therapy))
interventions.

(8) The individualized education program shall establish
a means of evaluating the effects of the use of the aversive
((therapy)) interventions and a schedule for periodically con-
ducting the evaluation.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-398 Aversive ((therapy)) interven-
tions—Parent complaint process. A parent of a special edu-
cation student ((with-a-disabling-eonditien)) may file a com-
plaint alleging a violation of WAC 392-172-392, 392-172-
394, or 392-172-396 involving the student. Each such com-
plaint shall be investigated and addressed by a school district
or other public agency, educational service district, and the
superintendent of public instruction in accordance with the
terms of this chapter.
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AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-400 Definition of "educational
records’ as used in records rules. (1) For the purpose of
WAC 392-172-400 through 392-172-426 and the Family
Educational Rights and Privacy Act of 1974 governing stu-
dent records, the term "educational records” shall mean those
records that:

(a) Are directly related to a student; and

(b) Are maintained by a school district or other public
agency or by a party acting for the school district or other
public agency.

(2) The term "educational records” does not include:

(a) Records of instructional, supervisory, and adminis-
trative personnel and educational personnel ancillary thereto
which:

(1) Are in the sole possession of the maker ((thereef)) of
the record; and

(ii) Are not accessible or revealed to any other individual
except a substitute. For the purpose of this definition, a "sub-
stitute” means an individual who performs on a temporary
basis the duties of the individual who made the record and
does not refer to an individual who permanently succeeds the
maker of the record in his or her position;

(b) Records of a ((seeurity)) law enforcement unit of a
school district or other public agency which are:

(i) Maintained apart from the records described in sub-
section (1) of this section;

(1) Maintained solely for district or other public agency
security purposes; and

(iii) Not disclosed to individuals other than security offi-
cials of the same district or other public agency. This excep-
tion from the definition of educational records does not apply
if educational records are disclosed to personnel of the school
district and other public agency’s security unit;

(c) Records relating to an individual who is employed by
a school district or other public agency which:

(i) Are made and maintained in the normal course of
business;

(i1) Relate exclusively to the individual in that individ-
ual’s capacity as an employee; and

(iii) Are not available for use for any other purpose: This
exception from the definition of "educational records" does
not apply to records relating to an individual in attendance at
the school district or other public agency who is employed as
aresult of his or her status as a student;

(d) Records relating to an adult student which are:

(i) Created or maintained by a physician, psychiatrist,
psychologist, or other recognized professional acting in their
professional or paraprofessional capacity;

(ii) Created, maintained, or used only in connection with
the provision of treatment to the student; and

(iii) Not disclosed to anyone other than individuals pro-
viding the treatment. However, the records can be personally
reviewed by a physician or other appropriate professional of
the student’s choice. For the purpose of this definition, "treat-
ment" does not include remedial educational activities or
activities which are part of the program of instruction at the
school district or other public agency;
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(e) Records of a school district or other public agency
which contain only information relating to a person after that
person was no longer a student at the school district or other
public agency. An example would be information collected
by a school district or other public agency pertaining to the
accomplishments of its alumni.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-402 Definitions used in records
rules—"Destruction"—'"Native language' —((And))
"'((edueational)) Participating agency and "personally
identifiable." For the purpose of WAC 392-172-400 through
392-172-426 governing records of special education stu-
dents:

(1) "Destruction” shall mean physical destruction or
removal of personal identifiers from information so that the
information is no longer personally identifiable.

(2) "Native language,” when used with reference to an
individual of limited English proficiency, means the lan-
guage normally used by that individual, or in the case of a
student, the language normally used by the parents of a stu-
dent or by the adult student.

(3) "((Edueatienal)) Participating agency" means any
agency or institution which collects, maintains, or uses per-
sonally identifiable information or from which information is
obtained in implementing this chapter.

(4) "Personally identifiable” means that information
includes:

(a) The name of the student, the student’s parent, or other
family member;

(b) The address of the student;

(c) A personal identifier, such as the student’s social
security number or student number; or

(d) A list of personal characteristics or other information

that would make it possible to identify the student with rea-
sonable certainty.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-404 Notice to parents. ((The-state))
Participating agencies, including the state, shall give notice
that is adequate to fully inform parents about the require-
ments of this chaptcr rcgarding ((ehe—ideﬁﬁﬁeaﬂeﬁ——}eeaﬁen-
protection of the conﬁdentiality of any personally identifiable
information collected, used, or maintained, including:

(1) A description of the extent to which notice is given in
the native languages of the various population groups in the
state;

(2) A description of the students on whom personally
identifiable information is maintained, the types of informa-
tion sought, the methods the ((state)) participating agency
intends to use in gathering the information (including the
sources from whom information is gathered), and the uses to
be made of the information;
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(3) A summary of the policies and procedures that ((edu-
eational)) participating agencies must follow regarding stor-
age, disclosure to third parties, retention, and destruction of
personally identifiable information; and

(4) A description of all of the rights of parents and stu-
dents regarding this information, including the rights under
the Family Educational Rights and Privacy Act of 1974 and
implementing regulations.

Before any major identification, location, or evaluation
activity, the notice must be published or announced in news-
papers or other media, or both with circulation adequate to
notify parents throughout the state of the activity.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-408 Access rights. (1) Each school dis-
trict or other public agency shall permit parents of special
education students (or adult students) to inspect and review
during school business hours any educational records relating
to their student or the adult student which are collected, main-
tained, or used by the district or other public agency under
this chapter. The district or other public agency shall comply
with a request promptly and before any meeting regarding an
individualized education program or hearing relating to the
identification, evaluation, ((e£)) delivery of services to the
student or discipline and in no case more than forty-five cal-
endar days after the request has been made.

(2) The right to inspect and review educational records
under this section includes:

(a) The right to a response from the educational agency
to reasonable requests for explanations and interpretations of
the records;

(b) The right to request that the school district or other
public agency provide copies of the records containing the
information if failure to provide those copies would effec-
tively prevent the parent from exercising the right to inspect
and review the records; and

(c) The right to have a representative of the parent or
adult student inspect and review records.

(3) A school district or other public agency may presume
that a parent has authority to inspect and review records relat-
ing to his or her student unless the district or other public
agency has been advised that the parent does not have the
authority under applicable state law governing such matters
as guardianship, separation, and divorce.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-410 Record of access. Each ((eduea-
ttonal)) participating agency shall keep a record of parties
obtaining access to educational records collected, main-
tained, or used under this chapter (except access by parents,
adult students, and authorized employees of the educational
agency), including the name of the party, the date access was
given, and the purpose for which the party is authorized to
use the records.
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AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-414 List of types and locations of
information. Each ((edueational)) participating agency shall
provide parents (and adult students) on request a list of the
types and locations of educational records collected, main-
tained, or used by the agency.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-416 Fees. (1) A participating educa-
tional agency may charge a fee for copies of records which
are made for parents (or adult students) under this chapter if
the fee does not effectively prevent the parents (or adult stu-
dents) from exercising their right to inspect and review those
records.

(2) ((An-eduecatienal)) A participating agency may not
charge a fee to search for or to retrieve information under this
chapter.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-418 Amendment of records at the
request of a parent or adult student. (1) A parent of a spe-
cial education student (or an adult student) who believes that
information in educational records collected, maintained, or
used under this chapter is inaccurate or misleading or violates
the privacy or other rights of the student may request the
((edueational)) participating agency which maintains the
information to amend the information.

(2) The agency shall decide whether to amend the infor-
mation in accordance with the request within a reasonable
period of time after receipt of the request.

(3) If the agency refuses to amend the information in
accordance with the request it shall inform the parent or adult
student of the refusal and advise the parent or adult student of
the right to a hearing provided for in WAC 392-172-420.

(4) The ((edueational)) participating agency, on request,
shall provide the parent or adult student an opportunity for a
hearing to challenge information, in the educational records,
to insure that it is not inaccurate, misleading, or otherwise in
violation of the privacy or other rights of the student.

(5) I, as a result of the hearing, the ((edueatienst)) par-
ticipating agency decides that the information is inaccurate,
misleading, or otherwise in violation of the privacy or other
rights of the student, it shall amend the information accord-
ingly and so inform the parent or adult student in writing.

(6) If, as a result of the hearing, the ((edueational)) par-
ticipating agency decides that the information is not inaccu-
rate, misleading or otherwise in violation of the privacy or
other rights of the student, it shall inform the parent(s) or
adult student of the right to place in the records it maintains
on the student a staternent commenting on the information or
setting forth any reasons for disagreeing with the decision of
the agency.

(7) Any explanation placed in the records of the student
in compliance with this section shall:
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(a) Be maintained by the ((edueational)) participating
agency as part of the records of the student as long as the
records or the contested portion is maintained by the educa-
tional agency; and

(b) Also be disclosed to any party to whom the records of
the student (or the contested portion thereof) are disclosed.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-420 Hearing procedures regarding
records. A hearing initiated pursuant to WAC 392-172-418
to challenge information in educational records shall be con-
ducted according to procedures which include at least the fol-
lowing elements:

(1) The hearing shall be held within a reasonable period
of time after the ((edueational)) agency has received the
request;

(2) The parent or adult student shall be given notice of
the date, place, and time reasonably in advance of the hear-
ng;

(3) The hearing may be conducted by any party, includ-
ing an official of the ((edueatienal)) agency, who does not
have a direct interest in the outcome of the hearing;

(4) The parent or adult student shall be afforded a full
and fair opportunity to present evidence relevant to the issues
raised pursuant to WAC 392-172-418 and may be assisted or
represented by individuals of his or her choice at his or her
own expense, including an attorney;

(5) The ((educational)) agency shall provide a written
decision to the parent or adult student within a reasonable
period of time after the conclusion of the hearing; and

(6) The decision of the ((edueatienal)) agency shall:

(a) Be based solely upon the evidence presented at the
hearing; and

(b) Include a summary of the evidence and the reasons
for the decision.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-422 Consent. (1) Except as to disclo-
sures addressed in the discipline procedures under this chap-
ter for which parental consent is not required by 34 CFR Part
99, consent of a parent or adult student shall be obtained
before personally identifiable information is:

(a) Disclosed to anyone other than officials of ((eduea-
tional)) participating agencies collecting or using the infor-
mation obtained under this chapter subject to subsection (2)
of this section; or

(b) Used for any purpose other than meeting a require-
ment imposed by this chapter.

(2) No school district or other public agency shall release
information from educational records to ((edueational)) par-
ticipating agencies without the consent of a parent or adult
student except in those cases in which a release of informa-
tion without consent is permitted by the rules that implement
the federal Privacy Rights of Parents and Students Part 99 of
34 Code of Federal Regulations (CFR) 34 sections 99.1 et
seq. See 34 CFR 99.31 (when prior consent not required), 34
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CFR 99.35 (disclosure to state and federal officials) and 34
CFR 99.37 (directory information).

(3) If a parent refuses to provide consent under this sec-
tion, the school district or other public agency may use the
due process hearing procedures in this chapter to override
parental refusal.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-424 Safeguards. (1) Each ((eduea-
ttenal)) participating agency shall protect the confidentiality
of personally identifiable information at the collection, stor-
age, disclosure, and destruction stages. The same privacy
provisions provided to parents are extended to special educa-
tion students with consideration given to the type and sever-
ity of the student’s disability.

(2) One official at each ((edueatienal)) participating
agency shall be designated as the individual responsible for
assuring the confidentiality of any personally identifiable
information.

(3) All persons collecting or using personally identifi-
able information shall receive training or instruction regard-
ing:

(a) The state’s policies and procedures on protection of
the confldcntlallty of personally identifiable information ((set

)); and

(b) 34 CFR 99.1 et seq. (the Family Educational Rights
and Responsibilities Act rules).

(4) Each ((eduesattonal)) participating agency shall main-
tain, for public inspection, a current listing of the names and
positions of those employees within the agency who may
have access to personally identifiable information.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-426 Destruction of information. (1)
Each school district or other public agency shall inform par-
ent(s) (and adult students) when personally identifiable infor-
mation collected, maintained, or used in compliance with this
chapter is no longer needed to provide educational services to
the student.

(2) The information shall thereafter be destroyed at the
request of the parent(s) or adult student. However, a perma-
nent record of a student’s name, address, and phone number,
his or her grades, attendance record, classes attended, grade
level completed and year completed may be maintained with-
out time limitation.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-500 Advisory council. (1) The special
education state advisory council is hereby established in
order to help facilitate the provision of special education and
related services to meet the unique needs of special education
students.

(2) The membership of the council shall include at least
one representative of each of the following groups or entities:
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(a) Individuals with disabilities;

(b) Teachers ((ef-speetal-edueation—students));

(c) Parents of special education students;

(d) Local administrators of special education programs;

(e) Support services personnel;

(f) Superintendents;

(g) Principals;

(h) Nonpublic schools serving special education stu-
dents;

(i) School directors;

(j) Institutions of higher education that_prepare special
education and related services personnel;

(k) State agencies involved in the financing or delivery

of related services to special education students:;
1) Vocational, community, or_business organization

concerned with the provision of transition services to special
education students:

(m) State juvenile and adult corrections agencies;
((oPepartment-of-social-and-health-serviees:

t-The-medieal-professionand

tm3)) (n) Other individuals or groups as may hereafter be
designated and approved by the superintendent of public
instruction.

A majority of the members of the advisory council shall
be individuals with disabilities or parents of special education
students.

(3) The council’s purposes are to:

(a) Advise the superintendent of public instruction and
make recommendations on all matters related to special edu-
cation and specifically advise the superintendent of unmet
needs within the state in the education of special education
students including personnel needs as addressed in the state’s
comprehensive system of personnel development, WAC 392-
172-550 et seq.;

(b) Comment publicly on ((the—state’s—annual-program
plan;—state-rudes)) any rules or regulations proposed by the
state regarding the education of special education students((;
&ﬁd—the-pfeeeéufes—feﬁdistﬂbtmen-ef—funds)) ((and))

(c) Assist the state in developing and reporting such
information and evaluations as may assist the federal govern-
ment;

(d) Advise the state in developing corrective actjon plans
to address findings identified in federal monitoring reports
under Part B of the Individuals with Disabilities Education
Act;

(e) Advise the state in developing and implementing pol-
icies relating to the coordination of services for special edu-
cation students; and

(f) Advise the state on the education of eligible special
education students who have been convicted as adults and
incarcerated in adult prisons.

(4) The council shall conduct its affairs in accordance
with bylaws approved by the superintendent of public
instruction. To assure that information and recommendations
are provided to the superintendent of public instruction, the
state advisory council shall have the authority to recommend
the design of its organization and to appoint subcommittees
from its membership for carrying out council responsibilities.
Ad hoc subcommittees with membership other than council
members may be appointed. The superintendent of public
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instruction or designee must give prior approval for such
appointments.

(5) ((Preeedures—)) The council shall follow the proce-
dures ((noted)) in this ((seetien)) subsection.

(a) The advisory council shall meet as often as necessary
to conduct its business.

(b) By July 1 of each year, the advisory council shall
submit an annual report of council activities and suggestions
to the superintendent of public instruction. This report must
be made available to the public in a manner consistent with
other public reporting requirements of this chapter.

(c) Official minutes must be kept on all council meetings
and shall be made available to the public on request to the
office of superintendent of public instruction.

(d) All advisory council meetings and agenda items must
be publicly announced ((prior-te-the-meeting)) enough in
advance of the meeting to afford interested parties a reason-
able opportunity to attend, and meetings must be open to the
public.

(e) Interpreters and other necessary services must be pro-
vided at council meetings for council members or partici-
pants.

(f) The advisory council shall serve without compensa-
tion but the superintendent of public instruction must reim-
burse the council for reasonable and necessary expenses for
attending meetings and performing duties.

(INFERAGCENCYAGREEMENTS))
D NG SE E

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-502 Interagency agreements. (1) The
superintendent of public instruction shall ((developand

implement)) ensure that an interagency agreement((s-with-al

S 10 O

) or
other mechanism for interagency coordination is in_effect
between each noneducational public agency described in this
section and the state. in order to ensure that all services
described in this section that are needed to ensure FAPE are
provided, including the provision of these services during the
pendency of any dispute. Consideration shall be given to pre-
serving existing arrangements between school districts and
other noneducational public agencies ((and-otherageneies))
which are consistent with this chapter. These agreements or
mechanisms shall:

(&) (a) Describe the role that each agency plays in
providing or paying for required services;

((&))) (b) Define the financial responsibility of each
agency for providing special education students with a free
appropriate public education._The financial responsibility of
each noneducational public agency including the state Med-
icaid agency and other public insurers of special education
students, shall precede the financial responsibility of the
school district (or the state agency responsible for develop-
ment of the student's individualized education program);
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((6Y)) (c) Establish procedures for resolving interagency
disputes among agencies that are parties to the agreements;
((and

)) (d) Establish procedures under which school dis-
tricts and other public agencies may initiate proceedings in
order to secure reimbursement from agencies that are parties
to the agreements or otherwise implement the provisions of
the agreements; and

(e) Establish procedures for agencies to determine and
identify the interagency coordination responsibilities of each
apency to promote the coordination and timely and appropri-
ate delivery of services.

(2) If any public agency other than a school district is
otherwise obligated under federal or state law, or assigned
responsibility under state policy to provide or pay for any ser-
vices that are also considered special education or related ser-
vices as defiped in this chapter, such as, but not limited to,
assistive technology devices and_services, supplementary
aids and services and transition services that are necessary for
ensuring a free appropriate public education to special educa-
tion students within the state, the public agency shall fulfill
that obligation or responsibility. either directly or through
contract or other arrangement.

(3) A noneducational public agency may not disqualify
an eligible service for Medicaid reimbursement because that
service is provided in a school context.

(4) If a public agency other than an educational agency
fails to provide or pay for the special education and related
services described in this section, the school district (or state
agency responsible for developing the student's IEP) shall
provide or pay for these services to the student in a timely
manner. The school district or state agency may then claim
reimbursement for the services from the noneducational pub-
lic agency that failed to provide or pay for these services and
that agency shall reimburse the school district or state agency
in accordance with the terms of the interagency agreement or
other mechanism described in this section, and the agreement
described in subsection (1}(d) of this section.

NEW SECTION

WAC 392-172-50300 Special education students cov-
ered by public insurance. (1) A public agency may use the
Medicaid or other public insurance benefits programs in
which a student participates to provide or pay for services
required under this chapter, as permitted under the public
insurance program, except as provided in subsection (2) of
this section.

(2) With regard to services required to provide FAPE to
an eligible student under this chapter, the public agency:

(a) May not require parents to sign up for or enroll in
public insurance programs in order for their student to
receive FAPE under Part B of the IDEA;

(b) May not require parents to incur an out-of-pocket
expense such as the payment of a deductible or co-pay
amount incurred in filing a claim for services provided pursu-
ant to this chapter, but pursuant to WAC 392-172-50305,
may pay the cost that the parent otherwise would be required
to pay; and
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(c) May not use a student’s benefits under a public insur-
ance program if that use would:

(i) Decrease available lifetime coverage or any other
insured benefit;

(ii) Result in the family paying for services that would
otherwise be covered by the public insurance program and
that are required for the student outside of the time the stu-
dent is in school;

(ii1) Increase premiums or lead to the discontinuation of
insurance; or

(iv) Risk loss of eligibility for home and community-
based waivers, based on aggregate health-related expendi-
tures.

NEW SECTION

WAC 392-172-50305 Special education students cov-
ered by private insurance. (1) With regard to services
required to provide FAPE to an eligible student under this
chapter, a public agency may access a parent’s private insur-
ance proceeds only if the parent provides informed consent
consistent with this chapter.

(2) Each time the public agency proposes to access the
parent’s private insurance proceeds, it must:

(a) Obtain parent consent in accordance with this chap-
ter; and

(b) Inform the parents that their refusal to permit the
public agency to access their private insurance does not
relieve the public agency of its responsibility to ensure that
all required services are provided at no cost to the parents.

(3) If a public agency is unable to obtain parental consent
to use the parent’s private insurance, or public insurance
when the parent would incur a cost for a specified service
required under this chapter, to ensure FAPE the public
agency may use its Part B funds to pay for the service.

(4) To avoid financial cost to parents who otherwise
would consent to use private insurance, or public insurance if
the parent would incur a cost, the public agency may use its
Part B funds to pay the cost the parents otherwise would have
to pay to use the parent’s insurance (e.g., the deductible or co-
pay amounts).

(5) Proceeds from public or private insurance will not be
treated as program income for purposes of 34 CFR 80.25.

(6) If a public agency spends reimbursements from fed-
eral funds (e.g., Medicaid) for services under this chapter
those funds will not be considered "state or local" funds for
purposes of the maintenance of effort provisions in this chap-
ter.

(7) Nothing in this section should be construed to alter
the requirements imposed on a state Medicaid agency, or any
other agency administering a public insurance program by
federal statute, regulations or policy under title XIX, or title
XXI of the Social Security Act, or any other public insurance
program.
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PROGRAM MONITORING—
FUNDING—FISCAL AUDITING

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-504 Monitoring. (1) The superinten-
dent of public instruction or designee shall annually monitor
selected local school district or other public agency special
education programs. The purposes of monitoring shall be((:

€#))) to determine the school district and other public
agency’s compliance with this chapter and the federal regula-
tions implementing 20 USC Section 1401, et seq. (Part B of
the Individuals with Disabilities Education Act) and federal
and state special education laws including validation of infor-
mation included in school district or other public agency
((apphieations)) requests for federal funds((--and

" Elﬁill E.flIE 1d.e the SE;'EE.I d'smE.E EIIElhE! Fl.t H'EF.EgE ey
etal-edueationprogram)).

(2) The superintendent of public instruction or designee
shall develop procedures (including specific time lines) for
monitoring school districts and other public agencies. These
‘procedures shall include:

(a) Collection of data and reports;

(b) Conduct of on-site visits;

(¢) A review of state and federal special education fund
utilization; and

(d) Comparison of a sampling of individualized educa-
tion programs with the programs actually provided.

(3) Following a monitoring visit, ((a-wsitter)) an interim
monitoring report including a proposed corrective action plan
shall be submitted to the school district or other public
agency. The monitoring report shall include, but not be lim-
ited to:

(a) Findings of noncompliance, if any; and

(b) Required corrective actions for remediation of any
such instance(s) of noncompliance.

(4) The school district or other public agency shall have
thirty calendar days after the date of its receipt of the interim
monitoring report to provide the office of superintendent of
public instruction with:

(a) Acceptance of the report; or

(b) Supplemental arguments and/or facts which may
serve as a basis for alteration of the monitoring report; and

((tbyA-written)) (c) Any revisions to the proposed action
plan which sets forth the measures the district or other public
agency shall take and time period(s) within which the district
or other public agency shall act in order to remediate the
instance(s) of noncompliance((=e3)).

(3) In the event that the district or other public agency
submits supplemental arguments and/or facts which may
serve as a basis for alteration of the monitoring report, the
office of superintendent of public instruction shall within
thirty calendar days provide the district or other public

agency with a ((determination-as—to-the-alteration-of-the))
final monitoring report. ((Fhe-school-distriet-or-other-publie
. i .. i lond : otof 4l
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))
(6) If the school district or other public agency ((fatlsto

392-172-504(4)-ox)) fails to comply with a corrective action
plan approved pursuant to WAC 392-172-504(5), the super-
intendent of public instruction or designee shall institute pro-
cedures to ((insure)) ensure corrective action ((er-prempt
; ttort )). Such procedures may
include one or more of the following:

(a) Verification visits by office of superintendent of pub-
lic instruction staff to: .

(i) Determine whether the school district or other public
agency is taking the required corrective action;

(ii) Expedite the school district and other public agency’s
response to ((a)) the final monitoring report; and

(iii) Provide any necessary technical assistance to the
school district or other public agency in its efforts to comply.

(b) ((Withheld)) Withholding, in whole or part, a speci-
fied amount of state and/or federal special education funds, in
compliance with the provisions of WAC 392-172-590 and
392-172-514.

(c) ((Initinte)) Initiating request for office of superinten-
dent of public instruction audit pursuant to WAC 392-172-
508 through 392-172-518 which may result in the recovery of
unlawfully received or expended state and/or federal special
education funds.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-506 Use and allocation of Part B
funds. (1) The superintendent of public instruction may use
five percent of the total state allotment in any fiscal year
under Part B of the Individuals with Disabilities Education
Act, or ((feur)) five hundred ((fifty)) thousand dollars,
whichever is greater, for administrative costs related to carry-
ing out ((seetions-612-and-613-6f)) the IDEA and section 619
(including the coordination of activities under Part B of the
IDEA with, and providing technical assistance, to other pro-
orams that provide services to special education students).
However, this amount cannot be greater than twenty-five per-
cent of the state’s total allotment for the fiscal year under Part
B of the Individuals with Disabilities Education Act.

(2) Allowable costs for use of the five percent include:

(a) Administration of ((the)) state ((plan)) activities and
for planning at the state level, including planning, or assisting
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in the planning, of programs or projects for the education of
special education students;

(b) Approval, supervision, monitoring, and evaluation of
the effectiveness of local programs and projects for the edu-
cation of special education students;

(c) Technical assistance to districts with respect to the
requirements of this chapter;

(d) Leadership services for the program supervision and
management of special education activities for special educa-
tion students; and

(e) Other state leadership activities and consultative ser-
vices.

(3) The office of the superintendent of public instruction
based on input from school districts may use the portion of its
allocation it does not use for administration:

(a) For support services and direct services ((in-geeer

. . - ): and

(b) For the administrative costs of the state’s monitoring
activities and complaint investigations, to the extent that
these costs exceed the administrative costs for monitoring
and complaint investigations incurred during fiscal year
1985;

(c) The establishment and implementation of the media-
tion process required by this chapter, including providing for
the costs of mediators and support personnel:

(d) To assist school districts in meeting personnel short-
ages;

(e) Activities at the state and local levels to meet the per-
formance goals established by the state and to support the
development and implementation of the state improvement
plan under subpart 1 of Part D of the IDEA if the state
receives funds under that subpart:

(f) To supplement other amounts used to develop and

implement a state-wide coordinated services system designed
to improve results for students and families, including special

education students and their families, but not to exceed one
percent of the amount received by the state under section 611
of the IDEA. This system must be coordinated with and. to
the extent appropriate. build on the system of coordinated
services developed by the state under Part C of the IDEA; and

(2) For subgrants to school districts for capacity-building
and improvement.

(4) Based upon the availability of federal funds for any
given fiscal year, the office of superintendent of public
instruction may establish priorities in awarding subgrants to
school districts for capacity-building and improvement on a
competitive or targeted basis.

These federal funds are to be used by school districts to
assist them in_providing direct services and_in making sys-
temic change to improve results for special education stu-
dents through one or more of the following;

(a) Direct services, including alternative programming
for students who have been expelled from school, and ser-
vices for students in correctional facilities, and students
enrolled in state-opérated or state-supported schools;

(b) Addressing needs or carrying out improvement strat-

egies identified in the state’s improvement plan under subpart
1 of Part D of the IDEA;
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c) Adopting promising practices. materials, and tech-
nology, based on knowledge derived from education research
and other sources;

(d) Establishing, expanding. or implementing inter-
agency agreements and arrangements between school dis-
tricts and other agencies or organizations concerning the pro-
vision of services to special education students and their fam-
ilies: and

(e) Increasing cooperative problem-solving between par-
ents and school personnel and promoting the use of alterna-
tive dispute resolution.

((643)) (3) For the purposes of this section:

(a) "Direct services" means services provided to a spe-
cial education student by the state directly, by contract, or
through other arrangements; and

(b) "Support services" includes implementing the com-
prehensive system of personnel development, recruitment
and training of hearing officers, mediators, and surrogate par-
ents, and public information and parent training activities
relating to free, appropriate public education for special edu-
cation students.

(6) Of the funds the office of the superintendent of public
instruction retains under this section, the office may use the
funds directly, or distribute them to school districts on a com-

petitive, targeted, or formula basis.

NEW SECTION

WAC 392-172-507 Nonsupplanting and maintenance
of effort. (1) Except as provided under WAC 392-172-606,
federal funds available for special education students under
Part B of the Individuals with Disabilities Education Act,
shall be used to supplement, and in no case supplant, federal,
state and local funds (including funds that are not under the
direct control of the state or local education agencies)
expended for special education and related services provided
to special education students.

(2) On either a total or per-capita basis, the state will not
reduce the amount of state financial support for special edu-
cation and related services for special education students, or
otherwise made available because of the excess costs of edu-
cating those students, below the amount of that support for
the preceding fiscal year.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-510 Child count procedures. The
superintendent of public instruction shall report to the United
States Secretary of Education no later than February 1 of each
year the number of special education students aged three
through twenty-one residing in the state who are receiving
special education and related services. The superintendent
shall submit the report on forms provided by the United
States Secretary of Education.

(1) Information required in the report includes:

(a) The number of special education students receiving
special education and related services on December 1 of that
school year;
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(b) The number of special education students aged three
through five who are receiving free, appropriate public edu-
cation;

(c) The number of those special education students aged
six through seventeen and eighteen through twenty-one
within each disability category, as defined in the definition of
“special education students"; and

(d) The number of those special education students aged
three through twenty-one for each year of age (three, four,
five, etc.).

(2) For the purpose of this part, a student’s age is the stu-
dent’s actual age on the date of the child count: December 1.

(3) The state superintendent may not report a student

((aged-six-threugh-twenty-one)) under more than one disabil-

ity category.

(4) If a special education student ((aged-six—through
twenty-one)) has more than one disability, the superintendent
shall report that student in accordance with the following pro-
cedure:

(@) A student with deaf-blindness and_not reported as
having a developmental delay must be reported under the cat-

egory "deaf-blindness."
(b) A student who has more than one disability (other

than deaf-blindness or developmental delay) must be
reported under the category "multiple disabilities."

(5) The office of the superintendent of public instruction
shall include in its report a certification signed by an autho-
rized official of the agency that the information provided is
an accurate and unduplicated count of special education stu-
dents receiving special education and related services on the
dates in question.

(6) The office of the superintendent of public instruction
may include in its report special education students who are
enrolled in a school or program that is operated or supported
by a public agency, and that ((eithes)):

(a) Provides them with both special education and
related services; ((er))

(b) Provides them only with special education if they do
not need related services to assist them in benefiting from that
special education;_or

(c) In the case of special education students enrolled by
their parents in private schools, provides them with special

education or related services under WAC 392-172-232 et seq.

(7) The superintendent may not include special educa-
tion students in its reports who:

(a) Are not enrolled in a school or program operated or
supported by a public agency;

(b) Are not provided special education that meets state
standards;

(c) Are not provided with a related service that they need
to assist them in benefiting from special education;

(d) Are counted by the state’s lead agency for Part (H))
C services; or :

(e) Are receiving special education funded solely by the

federal government including students served by the U.S.
Departments of Interior, Defense. or Education.
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NEW SECTION

WAC 392-172-511 Disproportionality. (1) Each state
that receives assistance under Part B of the IDEA shall pro-
vide for the collection and examination of data to determine
if significant disproportionality based on race is occurring in
the state with respect to:

(a) The identification of students as special education
students, including the identification of students as special
education students in accordance with a particular impair-
ment described in this chapter; and

(b) The placement in particular educational settings of
these students.

(2) In the case of a determination of significant dispro-
portionality with respect to the identification of a student as a
special education student, or the placement in particular edu-
cational settings of these students, the superintendent of pub-
lic instruction shall provide for the review and, if appropriate,
revision of the policies, procedures, and practices used in the
identification or placement to ensure that the policies, proce-
dures, and practices comply with the requirements of Part B
of the IDEA.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-512 Audits. (1) The superintendent of
public instruction or designee shall conduct fiscal/program
audits of school district or other public agency special educa-
tion programs. The purposes of such audits shall be:

(a) To determine compliance or noncompliance with:

(i) A school district and other public agency’s applica-
tion(s) for state and federal excess cost funds;

(ii) The provisions of this chapter; and

(iii) Any supplemental federal conditions to funding as
may now or hereafter exist.

(b) To establish a factual basis for:

(i) The recovery of unlawfully received or expended
state or federal special education funds; or

(ii) The initiation of fund withholding proceedings.

'(2). ((WMWE—MGWWW
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superintendent of public instruction shall comply with chap-

ter 392-115 WAC in the resolution of all audits.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-514 Fund withholding. (1) In the event
a school district or other public agency fails to submit an
approvable ((remediation)) corrective action plan required by
(WAE392-172-512)) chapter 392-115 WAC, audit resolu-
tion, or fails to submit an approvable corrective action plan
pursuant to WAC 392-172-504, monitoring, or fails to com-
ply with a ((remediation)) corrective action plan approved
pursuant to chapter 392-115 WAC ((392-+72-5+2)) or fails to
comply with a corrective action plan pursuant to WAC 392-
172-504, the superintendent or designee shall provide the
school district or other public agency notice which complies
with RCW 34.05.434 of:

(a) Intent to withhold a specified amount of state and/or
federal special education funds; and

(b) The school district and other public agency's oppor-
tunity for a hearing before the superintendent of public
instruction or designee prior to commencement of the with-
holding.

(2) Funds may be withheld in whole or part in the event
the district or other public agency fails to request a hearing or
the hearing decision upholds the final audit or monitoring in
whole or part. (RCW 28A.155.100.)

AMENDATORY SECTION (Amending Order 95-11, filed

10/11/95, effective 11/11/95)
WAC 392-172:516 Recovery of funds. (((-3H-a-pre-
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i 2)
comply with the provisions of chapter 392-115 WAC in the
event an audit conducted pursuant to WAC 392-172-512

indicates that a district or other public agency has unlawfully
received and/or expended state or federal special education

funds.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-520 Implementation by state. In
implementing the private school provisions of ((this-chapter))
WAC 392-172-219 through 392-172-228 the state shall:

(1) Monitor compliance through procedures such as
written reports, on-site visits, and parent questionnaires;

(2) Disseminate copies of applicable standards to each
private school and facility to which a public agency has
referred or placed a special education student; ((and))

(3) Provide an opportunity for those private schools and
facilities to participate in the development and revision of
state standards that apply to them; and

(4) Ensure that a special education student who is placed
in or referred to a private school or facility by a school district
or other public agency:

(a) Is provided special education and related services:

(i) In conformance with an IEP that meets the require-
ments of WAC 392-172-156 et seq.; and

(ii) At no cost to the parents;

(b) Is provided an education that meets the standards that
apply to education provided by school districts and other
public agencies. including the requirements of this chapter:
and

(c) Has all of the rights of a special education student
who is served by a school district or other public agency.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-526 State responsibility. The state shall
ensure that to the extent consistent with their number and
location in the state, provision is made for the participation of
private school special education students in the program
assisted or carried out under this chapter by providing them
with special education and related services_in accordance

" with WAC 392-172-232 through 392-172-248.
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AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-550 Comprehensive system of person-
nel development. The superintendent of public instruction
shall establish and implement procedures for developing and
conducting a comprehensive system of personnel develop-

ment ((which+neludes)) that:
(1) ((Fhe—continuing—education—of general-and-speeintl
I 7 AN onal . ;s

demenstration;-and-similar-initiatives:)) Is consistent with the
purposes of Part B of the Individuals with Disabilities Educa-
tion Act and the Part C Program for Infants and Toddlers and
with Disabilities;

2) Is designed to ensure an adequate supply of qualified
special education, regular education, and related services per-
sonnel;

(3)_Meets the requirements of 34 CFR 300.381 and
300.382: and
(4) Is updated at least every five years.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-552 Definitions. The following defini-
tions apply to this chapter:

(1) "Appropriate professional requirements in_the state,"
those entry level requirements that are based on the highest
requirements in the state applicable to the profession or disci-
pline in which a person is providing special education or
related services and that establish ((the)) suitable qualifica-
tions for personnel providing special education and related
services under ((ehapters-392472-and-392173-WAL)) Part
B of the IDEA to special education children and youth ((with
disabitities)) who are served by state, local, and private agen-
cies;

(2) "Highest requirements in the state applicable to a spe-
cific profession or discipline,” the highest entry-level aca-
demic degree needed for any state-approved or recognized
certification, licensing, or registration or other comparable
requirements that apply to that profession or discipline;

(3) "Profession or discipline,” a specific occupational
category that provides special education and related services
to special education children and youth ((with-disabilities))
under ((ehapters-392472-ard-392-173-WAC)) Part B of the
IDEA, has been established or designated by the state, and
has a required scope of responsibility and degree of supervi-

sion((3)), and is not limited to traditional occupational catego-

ries;
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(4) "Qualified" means that a person, in accordance with
the provisions contained in 34 CFR ((366-453)) 300.136 of
the Individuals with Disabilities Education Act, has met
superintendent of public instruction approved or recognized
certification, licensing, registration, or other comparable
requirements for the profession or discipline in which the
person is providing special education and related services;
and

(5) "State-approved or_state-recognized certification,
licensing. registration, or_other comparable requirements”
means the requirements that the state legislature either has
enacted or has authorized a state agency to promulgate
through rules to establish the entry-level standards for
employment in a specific profession or discipline in the state.

NEW SECTION

WAC 392-172-553 Adequate supply of qualified per-
sonnel. The office of superintendent of public instruction
shall complete an analysis of state and local needs for profes-
sional development for personnel to serve special education
students that includes, at a minimum:

(1) The number of personnel providing special education
and related services; and

(2) Relevant information on current and anticipated per-
sonnel vacancies and shortages (including the number of
individuals with temporary certification), and on the extent of
certification or retraining necessary to eliminate these short-
ages, that is based, to the maximum extent possible, on exist-
ing assessments of personnel needs.

NEW SECTION

WAC 392-172-559 Improvement strategies. The
office of superintendent of public instruction shall describe
the strategies the state will use to address the needs identified
under WAC 392-172-553. These strategies must include
how the state will address the identified needs for in-service
and preservice preparation to ensure that all personnel who
work with special education students (including both profes-
sional and paraprofessional personnel who provide special
education, general education, related services, or early inter-
vention services) have the skills and knowledge necessary to
meet the needs of special education students. The plan must
include a description of how:

(1) The state will prepare general and special education
personnel with the content knowledge and collaborative
skills needed to meet the needs of special education students
including how the state will work with other states on com-
mon certification criteria;

(2) The state will prepare professionals and paraprofes-
sionals in the area of early intervention with the content
knowledge and collaborative skills needed to meet the special
education needs of infants and toddlers;

(3) The state will work with institutions of higher educa-
tion and other entities that (on both a preservice and an in-ser-
vice basis) prepare personnel who work with special educa-
tion students to ensure that those institutions and entities
develop the capacity to support quality professional develop-
ment programs that meet state and local needs;
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(4) The state will work to develop collaborative agree-
ments with other states for the joint support and development
of programs to prepare personnel for which there is not suffi-
cient demand within a single state to justify support or devel-
opment of such a program of preparation;

(5) The state will work in collaboration with other states,
particularly neighboring states, to address the lack of unifor-
mity and reciprocity in credentialing of teachers and other
personnel;

(6) The state will enhance the ability of teachers and oth-
ers to use strategies, such as behavioral interventions, to
address the conduct of special education students that
impedes the learning of special education students and oth-
ers;

(7) The state will acquire and disseminate, to teachers,
administrators, school board members, and related services
personnel, significant knowledge derived from educational
research and other sources, and how the state will, if appro-
priate, adopt promising practices, materials, and technology;

(8) The state will recruit, prepare, and retain qualified
personnel, including personnel with disabilities and person-
nel from groups that are under-represented in the fields of
regular education, special education, and related services;

(9) The plan is integrated, to the maximum extent possi-
ble, with other professional development plans and activities,
including plans and activities developed and carried out
under other federal and state laws that address personnel
recruitment and training; and

(10) The state will provide for the joint training of par-
ents and special education, related services, and general edu-
cation personnel.

NEW SECTION

WAC 392-172-561 School district implementation of
comprehensive system of personnel development. Each
school district or other public agency shall have on file with
the office of superintendent of public instruction information
to demonstrate that:

(1) All personnel necessary to carry out Part B of the
IDEA within the jurisdiction of the school district or other
public agency are appropriately and adequately prepared con-
sistent with WAC 392-172-550 et seq.; and

(2) To the extent the school district or other public
agency determines appropriate, it shall contribute to and use
the comprehensive system of personnel development of the
state established under WAC 392-172-550 et seq.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-574 Professional standards review.
((Befere-Oetober—tst-of-each-year;)) The special education
section, on behalf of the superintendent of public instruction,
shall review the professional requirements in the statutes nec-
essary for the provision of special education and related ser-
vices. This professional standards review must include the
requirements of all statutes and the rules of all state agencies
applicable to serving special education students, and shall
include the standards of the superintendent of public instruc-
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tion, the department of licensing, the division of vocational
rehabilitation, the department of social and health services,
and any other public agency responsible for the licensing or
certification of personnel who provide special education or
related services. In conducting this review, the superinten-
dent of public instruction must:

(1) Determine the highest standards applicable to each
profession or discipline based upon the most current informa-
tion available to the superintendent of public instruction;

(2) Identify those professions or disciplines for which the
highest requirements of the state apply;

(3) Identify those specific professions or disciplines for
which the existing personnel standards for special education
or related services, including standards for temporary or
emergency certification are not based on the highest require-
ment in the state applicable to that specific profession or dis-

- cipline; and

(4) For those professions or disciplines for which the
highest requirements of the state do not apply, detail the steps
the superintendent of public instruction is taking (and the
procedures for notifying public agencies and personnel of
those steps and the time lines it has established) for the
retraining or hiring of personnel that meet the appropriate
professional requirements in the state of Washington. In
determining ((annually)) the status of personnel standards for
each applicable profession or discipline in the state (as
defined in WAC 392-172-572), the superintendent of public
instruction’s review and determination must be based on cur-

rent information that accurately describes, for each profes-

sion or discipline in which personnel are providing special
education or related services, whether the applicable stan-
dards are consistent with the highest requirements in the state
for that profession or discipline.

The results of the review conducted in accordance with

the provision of this section shall be ((deseribed-in-a-report
prepared-for-and)) submitted to the ((eomprehensive-system
feeessary)) state advisory council for special education. Sup-
porting documentation must be maintained in the files of the
superintendent of public instruction’s special education sec-
tion and must be available to the public. ((Eeeh-reportshali-be

NEW SECTION

WAC 392-172-576 Personnel shortages—Require-
ment. In implementing this section, the office of superinten-
dent of public instruction has adopted a policy that includes a
requirement that a school district or other public agency in
the state make an ongoing good faith effort to recruit and hire
appropriately and adequately trained personnel to provide
special education and related services to special education
students, including, in a geographic area of the state where
there is a shortage of personnel that meet these qualifications,
the most qualified individuals available who are making sat-
isfactory progress toward completing applicable course work
necessary to meet the standards under WAC 392-172-572,
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consistent with state law and the steps described in WAC
392-172-574, within three years.

PERFORMANCE GOALS AND INDICATORS

NEW SECTION

WAC 392-172-57700 Performance goals and indica-
tors. (1) The office of superintendent of public instruction
shall establish goals for the performance of special education
students that promote the purposes of the Individuals with
Disabilities Education Act and are consistent, to the maxi-
mum extent appropriate, with the state’s four learning goals
and essential academic learning requirements for all students.

(2) In addition, the office of superintendent of public
instruction shall establish performance indicators that shall
be used to assess progress toward achieving those goals that
at a minimum address the performance of special education
students on assessments, dropout rates, and graduation rates.

(3) The office of superintendent of public instruction
shall report to the U.S. Secretary of Education and the public
every two years on the progress of the state and of special
education students in the state toward meeting the goals
established under this section. Based on its assessment of
that progress, the office of superintendent of public instruc-
tion shall revise its state improvement plan under subpart 1 of
Part D of the IDEA as may be needed to improve its perfor-
mance, if the state receives assistance under that subpart.

PARTICIPATION IN ASSESSMENTS
AND REPORTING RESULTS

NEW SECTION

WAC 392-172-57800 Participation in assessments
and reporting results. (1) The office of superintendent of
public instruction shall file with the U.S. Secretary of Educa-
tion information to demonstrate that special education stu-
dents are included in general state and district-wide assess-
ment programs, with appropriate accommodations and modi-
fications in administration if necessary.

(2) As appropriate the office of superintendent of public
instruction, school districts or other public agencies shall:

(a) Develop guidelines for the participation of special
education students in alternate assessments for those students
who cannot participate even with accommodations or modifi-
cations in state and district-wide assessment programs;

(b) Develop alternate assessments; and

(c) Begin not later than July 1, 2000, to conduct the alter-
nate assessments.

(3) In implementing this section, the office of superin-
tendent of public instruction shall make available to the pub-
lic, and report to the public with the same frequency and in
the same detail as it reports on the assessment of nondisabled
students, the following information:

(a) The number of special education students participat-
ing in:

(i) Regular assessments; and

(ii) Alternate assessments.
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(b) The performance results of special education stu-

dents:
' (i) Participating in regular assessments; and

(ii) On alternate assessments (not later than July 1,
2000,) if doing so would be statistically sound and would not
result in the disclosure of performance results identifiable to
individual students.

(4) Reports to the public must include:

(a) Aggregated data that include the performance of spe-
cial education students together with all other students; and

(b) Disaggregated data on the performance of special
education students.

SUSPENSION AND EXPULSION RATES

NEW SECTION

WAC 392-172-57900 Reporting on suspension and
expulsion rates. (1) Annually, school districts or other public
agencies shall report to the state on the rates of long-term sus-
pensions and expulsions of special education students and
nondisabled students for the preceding school year. The state
shall examine this data to determine if significant discrepan-
cies are occurring:

(a) Among school districts or other public agencies; or

(b) Between nondisabled students and special education
students within school districts or other public agencies.

(2) If discrepancies are occurring, the state shall review
and if appropriate, require revisions in state, school district or

'other public agency policies, procedures, and practices to
ensure compliance with Part B of the IDEA.

(3) Policies, procedures, and practices to be reviewed
and, if appropriate, revised include:

(a) The development and implementation of individual-
ized education programs;

(b) The use of behavioral interventions; and

(c) Procedural safeguards.

(ANNUAL-SCHOOL-DISTRICT
APPLICATION-REQUIREMENTS))
SCHOOL DISTRICT ELIGIBILITY

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-580 ((Annual-applieations—Con-
tents:)) School district eligibility—Requirements. As a
condition to the receipt and expenditure of federal special
education funds, a school district or other public agency shall
annually submit ((er-appheatien)) arequest to the superinten-
dent of public instruction or designee on or before an
announced date and conduct its special education and related
services program in compliance with the school district and
other public agency’s state approved plan. The ((eppliea-
tiens)) request shall be made on forms developed and distrib-

uted by the superintendent or designee. ((Apphieation))
' Request forms shall include, but not be limited to, the follow-
ing assurance(s) and types of information:

(1) Assurance that:

WSR 99-17-101

(a) The school district or other public agency is in com-
pliance with the provisions of this chapter and the rules
implementing Part B of Individuals with Disabilities Educa-
tion Act (34 CFR 300.1 et seq.) that may supplement this
chapter, including procedural safeguards;

(b) The district or other public agency shall remain in
compliance with this chapter and any such supplemental
rules for the entire school year; and

(c) The funds applied for shall be expended in compli-
ance with the ((appheation)) request, this chapter, and any
such supplemental federal rules, including excess cost, non-
supplanting, and comparable services;

(2) The information and assurances required by 34 CFR
300.220 through 34 CFR ((366-246)) 300.250 and any other
pertinent federal rules ((ineluding 34-CER76-650-through
F6-662));

(3) Identification of the local district or other public
agency designee responsible for child identification activities
and confidentiality of information;

(4) A description of the policies, procedures and/or
activities to be implemented or continued to provide for:

(a) Identification, location and evaluation (childfind) of
special education students ((rot-eurrently-reeetving-speeial
eduecation-and-related-serviees)) including students in private
schools;

(b) Confidentiality of personally identifiable informa-
tion;

(c) Implementation of a system for personnel develop-
ment;

(d) Involvement of parents of special education students,
including the participation of non-English speaking parents;

(e) Participation of special education students with stu-
dents without disabilities;

(f) Delivery of services to special education students in
the least restrictive environment;

(g) Development of individualized education programs
for each eligible special education student;

(h) Availability of career development and vocational
education programs for special education students;

(i) A description of the numbers and types of special
education students receiving special education and related
services by placement option within the school district and
other public agency’s continuum of alternative placements;

(j) A goal ((ef)) and detailed timetable for providing full
educational opportunity to all special education students,
aged birth through twenty-one;

(K) ((A—deseription—of-the-kind-of and-number-of faeti-

> &i

@)) Transition of students from Part C to preschool pro-
grams;

(1) Private school students:

(m) Performance goals and indicators;

(n) Participation in assessments and reporting results;

(o) Suspension and expulsion; and

(p) A description of the use of funds received under Part
B of the Individuals with Disabilities Education Act (34 CFR
300.1 et seq.)((;-and
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(5) Any other pertinent information requested by the
superintendent of public instruction which is necessary for
the management of the special education program.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-582 Collaborative ((applieations))
requests. The superintendent of public instruction may
require districts to submit a collaborative ((apphieation))
request for payments under Part B of the Individuals with
Disabilities Education Act if it is determined that a single dis-

“trict or other public agency ((appheatien)) would be disap-

proved because:

« . . , .
| i Flhi SEI 'EElld’SE"EE “"Id otner ’F;.E EI “gill Ef’ls’“ﬁh

L ired:

€2)) The district or other public agency is unable to
establish and maintain programs of sufficient size and scope
to effectively meet the educational needs of special education
students. Districts that apply for Part B funds in a collabora-
tive ((appHeation)) request must meet the same minimum
requirements as a single district or other public agency appli-
cant. The ((apphieation)) request must be signed by the super-
intendent of each participating school district or other public
agency. The districts are jointly responsible for implementing
programs receiving payments under Part B of the Individuals
with Disabilities Education Act. The total amount of funds
made available to the affected school districts or other public
agencies shall be equal to the sum each would have received

separately.

NEW SECTION

WAC 392-172-583 Exception for prior policies and
procedures. If a school district or other public agency has on
file with the office of superintendent of public instruction
polices and procedures that demonstrate that the school dis-
trict or other public agency meets any requirement under
WAC 392-172-580, including any policies and procedures
filed under Part B of the IDEA as in effect before June 4,
1997, the office of superintendent of public instruction shall
consider the school district or other public agency to have
met the requirement for purposes of receiving Part B funds.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-584 Review and amendment process.
(1) ((Fhe-steps-in-thereview-proeess-inelude:
o) Submission-t l' istes b :
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2 i -)) Requests for Part B funding shall

be submitted to the office of superintendent of public instruc-

tion for review by program supervisors using state checklist
and for final approval by the superintendent’s designee.

(2) Prior to making a final decision on ((amn-applieation))
a request for Part B funding, office of superintendent of pub-
lic instruction staff shall consider any decision resulting from
a hearing under WAC 392-172-350 that is adverse to the dis-
trict or other public agency involved in the decision.

(3) If adistrict or other public agency makes a significant
amendment to its ((applieatien)) policies and procedures, the
district or other public agency must follow the same steps it
took for submitting its original ((applieation)) request. The
review and approval process shall be the same as that used for
an initial request for funds under Part B of the Individuals
with Disabilities Education Act.

NEW SECTION

WAC 392-172-585 Amendments to policies and pro-
cedures. (1) Policies and procedures submitted by a school
district or other public agency, in accordance with WAC 392-
172-580, shall remain in effect until a school district or other
public agency submits to the office of superintendent of pub-
lic instruction modifications that a district or agency decides
are necessary.

(2) The office of superintendent of public instruction
may require a school district or other public agency to modify
its policies and procedures, but only to the extent necessary to
ensure a district’s or agency’s compliance with Part B of the
IDEA, if:

(a) After June 4, 1997, the provisions of the IDEA or its
implementing regulations are amended;

(b) There is a new interpretation of the IDEA by federal
or state courts; or

(c) There is an official finding of noncompliance with
federal or state law or regulations.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-588 Availability of ((epplieation))
information and public participation. Each district or other
public agency shall:

(1) Make ((the-apphieation)) policies and procedures, any
evaluations, periodic program plans, and reports relating to
the Part B program available for public inspection; and

(2) Provide reasonable opportunities for the participation
by teachers, parents of special education students, families
((and)), other interested agencies, organizations, and individ-
uals in the planning for and operation of the Individuals with
Disabilities Education Act Part B program as an integral part
of the overall school program; and

(3) At a minimum, a school district and other public
agency’s procedures must describe the steps taken to:
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(a) Make ((the-epphieation)) policies and procedures and
":ny required evaluations, plans, and reports available to the

ublic; and
(b) Involve the required constituency groups, as noted
above, in the planning and operation of the Part B program.
Parental participation in the individualized education pro-
gram process does not constitute involvement in the planning
and operation of the program.

AMENDATORY SECTION (Amending Order 95-11, filed
10/11/95, effective 11/11/95)

WAC 392-172-590 Denial of ((applieations))
requests—Opportunity for hearing. (1) In the event the
superintendent of public instruction or designee proposes to
deny, in whole or part, the ((annual-apphieation)) request of a
district or other public agency for federal special education
funds, the district or other public agency shall be provided
notice pursuant to RCW 34.05.434 of:

(a) Intent to deny the ((appheation)) request of the dis-
trict or other public agency; and

(b) The school district and other public agency’s oppor-
tunity for a hearing before the superintendent of public
instruction or designee prior to a denial of the ((applieation))
request.

(2) The superintendent of public instruction shall pro-
vide an opportunity for a hearing before the office of superin-
tendent of public instruction disapproves the ((application))

' request in accordance with the following procedures:

(a) The applicant shall request the hearing within thirty
days of the action of the superintendent of public instruction.

(b) Within thirty days after it receives a request, the
superintendent of public instruction shall hold a hearing on
the record and shall review its action.

(c) No later than ten days after the hearing the office of
superintendent of public instruction shall issue its written rul-
ing, including findings of fact and reasons for the ruling. If
supported by substantial evidence, findings of fact by the
superintendent of public instruction are final.

(3) If the office of superintendent of public instruction
determines that its action was contrary to state or federal stat-
utes or regulations that govern the applicable program, the
action shall be rescinded.

(4) If the superintendent of public instruction does not
rescind its final action after a review, the applicant may
appeal to the United States Secretary of Education. The appli-
cant shall file a notice of the appeal with the United States
Secretary of Education within twenty days after the applicant
has been notified by the superintendent of public instruction
of the results of the agency’s review.

(5) The superintendent of public instruction shall make
available at reasonable times and places to each applicant all
records pertaining to any review or appeal an applicant is pur-
suing under this section, including records of other appli-
cants.

(6) The school district and other public agency’s ((appht-
' eation)) request may be denied, in whole or part, if the district
or other public agency fails to request a hearing or the hearing
decision upholds the proposed basis for denial.
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(7) Any school district or other public agency in receipt

of a notice described in this section shall, by means of a pub-
lic notice, take the measures necessary to bring a pending
action pursuant to this section to the attention of the public

within its jurisdiction.

(MISCEEEANEOUS PROGRAM
REQUIREMENTS))

NEW SECTION

WAC 392-172-595 Records related to grant funds.
(1) The superintendent of public instruction and districts shall
keep records that show:

(a) The amount of funds under the grant;

(b) How the funds were used;

(c) The total cost of the project;

(d) The share of that cost provided from other sources;
and

(e) Other records to facilitate an effective audit.

(2) Records shall be maintained to show program com-
pliance, including records related to the location, evaluation
and placement of special education students and the develop-
ment and implementation of individualized education pro-
grams. Program and fiscal information records shall be avail-
able to authorized representatives of the office of superinten-
dent of public instruction for the purpose of compliance
monitoring under WAC 392-172-504 or auditing under WAC
392-172-512.

(3) Records shall be retained for five years after comple-
tion of the activities for which grant funds were used.

SCHOOL DISTRICT USE OF FUNDS

NEW SECTION

WAC 392-172-600 Use of amounts. The school district
or other public agency must have on file with the state infor-
mation to demonstrate that amounts provided under Part B of
the IDEA:

(1) Will be expended in accordance with the applicable
provisions of this chapter;

(2) Will be used only to pay the excess costs of providing
special education and related services to special education
students, consistent with this chapter; and

(3) Will be used to supplement state, local and other fed-
eral funds and not to supplant those funds.

NEW SECTION

WAC 392-172-605 Use of federal funds for preschool
children. In general, federal Part B funds are to be used for
eligible special education students birth through twenty-one
years of age. Federal preschool funds under section 619 may
only be used for eligible special education children aged
three through five years.
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NEW SECTION

WAC 392-172-610 Maintenance of effort. (1) Except
as provided under WAC 392-172-615 and 392-172-620,
funds provided to school districts or other public agencies
under Part B of the IDEA may not be used to reduce the level
of expenditures for the education of special education stu-
dents made by it from local funds below the level of those
expenditures for the preceding fiscal year.

(2) Except as provided in subsection (3) of this section,
the office of superintendent of public instruction determines
that a school district complies with this section for purposes
of establishing the school district’s eligibility for an award for
a fiscal year if the district budgets, for the education of spe-
cial education students, at least the same total or per-capita
amount from either of the following sources as the district
spent for that purpose from the same source for the most
recent prior year for which information is available:

(a) Local funds only.

(b) The combination of state and local funds.

(3) A district that relies on subsection (2)(a) of this sec-
tion for any fiscal year must ensure that the amount of local
funds it budgets for the education of special education stu-
dents in that year is at least the same, either in total or per cap-
ita, as the amount it spent for that purpose in:

(a) The most recent fiscal year for which information is
available, if that year is, or is before, the first fiscal year
beginning on or after July 1, 1997; or

(b) If later, the most recent fiscal year for which informa-
tion is avatlable and the standard in subsection (2)(a) of this
section was used to establish its compliance with this section.

(4) The office of superintendent of public instruction
may not consider any expenditures made from funds pro-
vided by the federal government for which the office of
superintendent of public instruction is required to account to
the federal government or for which the district is required to
account to the federal government directly or through the
office of superintendent of public instruction in determining
a district’s compliance with the requirement of this section.

NEW SECTION

WAC 392-172-615 Exceptions to maintenance of
effort. A school district or other public agency may reduce
the level of expenditures made by it under Part B of the IDEA
below the level of those expenditures for the preceding fiscal
year if the reduction is attributable to:

(1) The voluntary departure, by retirement or otherwise,
or departure for just cause, of special education or related ser-
vices personnel, who are replaced by qualified, lower-sala-
ried staff;

(2) A decrease in the enrollment of special education stu-
dents;

(3) The termination of the obligation of the district or
agency, consistent with this chapter, to provide a program of
special education to a particular special education student
that is an exceptionally costly program as determined by the
state, because the student: .

(a) Has left the jurisdiction of the district or agency;
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(b) Has reached the age at which the obligation of the
district or agency to provide a free appropriate public educa-
tion to the student has terminated; or

(c) No longer needs the program of special education.

(4) The termination of costly expenditures for long-term’

purchases such as the acquisition of equipment or the con-
struction of school facilities.

(5) In order for a school district to invoke the exception
in subsection (1) of this section, the district must ensure that
those voluntary retirements or resignations and replacements
are in full conformity with:

() Existing school board policies in the agency;

(b) The applicable collective bargaining agreement in
effect at that time; and

(c) Applicable state statutes.

NEW SECTION

WAC 392-172-620 Treatment of federal funds in cer-
tain fiscal years. (1) For any fiscal year in which federal
funds for IDEA-B exceeds $4.1 billion dollars, a school dis-
trict or other public agency may treat as local funds up to
twenty percent of the amount of funds it receives under Part
B of the IDEA that exceeds the amount it received under Part
B of the IDEA for the previous fiscal year. The requirements
regarding supplanting and maintenance of effort do not apply
with respect to the amount that may be treated as local funds
under this section.

(2) If the state determines that a school district or other
public agency is not meeting the requirements of this chapter,
the state may prohibit the district or agency from treating
funds received under Part B of the IDEA as local funds under
this section for any fiscal year, but only if it is authorized to
do so by the state constitution or a state statute.

NEW SECTION

WAC 392-172-625 School-wide programs under title
I of the ESEA. (1) A school district or other agency may use
funds received under Part B of the IDEA for any fiscal year
to carry out a school-wide program under section 1114 of the
Elementary and Secondary Education Act of 1965, except
that the amount used in any school-wide program may not
exceed:

(a) The amount received by the district or agency under
Part B for that fiscal year; divided by the number of special
education students in the jurisdiction; multiplied by

(b) The number of special education students participat-
ing in the school-wide program.

(2) The funds described in subsection (1) of this section
may be used without regard to WAC 392-172-600(1).

(3) The funds described in subsection (1) of this section
must be considered as federal Part B funds for purposes of
calculating excess cost and supplanting.

(4) Except as provided in subsections (2) and (3) of this
section, all other requirements of Part B must be met, includ-
ing ensuring that special education students in school-wide
program schools: :

(a) Receive services in accordance with a properly devel-
oped IEP; and
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(b) Are afforded all of the rights and services guaranteed
'to special education students under the IDEA.

NEW SECTION

WAC 392-172-630 Permissive use of funds. (1) Funds
provided to a school district or other public agency under the
IDEA-B may be used for the costs of special education and
related services and supplementary aids and services pro-
vided in a regular class or other education related setting to a
special education student in accordance with the individual-
ized education program of the student, even if one or more
nondisabled students benefit from these services; and/or

(2) To develop and implement a fully integrated and
coordinated services system in accordance with WAC 392-
172-635.

NEW SECTION

WAC 392-172-635 Coordinated services system. (1)
A school district or other public agency may not use more
than five percent of the amount the district or agency receives
under Part B of the IDEA for any fiscal year, in combination
with other amounts (which must include amounts other than
education funds), to develop and implement a coordinated
services system designed to improve results for students and
families, including special education students and their fami-
lies. '

(2) In implementing a coordinated services system under
this section, a school district or other public agency may
carry out activities that include:

(a) Improving the effectiveness and efficiency of service
delivery, including developing strategies that promote
accountability for results;

(b) Service coordination and case management that facil-
itate the linkage of individualized education programs under
Part B of the IDEA and individualized family services plans
under Part C of the IDEA with individualized service plans
under multiple federal and state programs, such as Title I of
the Rehabilitation Act of 1973 (vocational rehabilitation),
Title XIX of the Social Security Act (Medicaid) and Title
XVI of the Social Security Act (supplementary security
income);

(c) Developing and implementing interagency financing
strategies for the provision of education, health, mental
health, and social services, including transition services and
related services under the IDEA; and

(d) Interagency personnel development for individuals
working on coordinated services.

(3) If a school district or other public agency is carrying
out a coordinated services project under Title XI of the Ele-
mentary and Secondary Education Act of 1965 and a coordi-
nated project under Part B of the IDEA in the same schools,
the district or agency shall use the amounts under this section
in accordance with the requirements of that title.

[101]
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SCHOOL-BASED IMPROVEMENT PLAN

NEW SECTION

WAC 392-172-640 School-based improvement plan.
(1) The state may grant authority to a school district or other
public agency to permit a public school (through a school-
based standing panel) to design, implement, and evaluate a
school-based improvement plan for a period not to exceed
three years.

(2) A school district or other public agency may use Part
B funds to permit a public school within its jurisdiction to
implement a school-based improvement plan. The plan must
be consistent with the purposes described in section 651(b) of
the IDEA (state program improvement grants). These pur-
poses include reforming and improving state systems for pro-
viding educational, early intervention, and transitional ser-
vices. The systems involved include professional develop-
ment, technical assistance, and the dissemination of
knowledge about best practices to improve results for stu-
dents with disabilities.

(3) The plan must be designed to improve results for all
special education students and, as appropriate, for other stu-
dents consistent with WAC 392-172-630.

(4) If the state grants the authority to a school district or
other public agency to develop a plan, the district or agency
must have the sole responsibility of oversight of all activities
relating to the design, implementation, and evaluation of any
school-based improvement plan that a public school is per-
mitted to design under this section.

NEW SECTION

WAC 392-172-645 Plan requirements. (1) A school-
based improvement plan described in WAC 392-172-640 is
for those students who attend the school for which the plan is
designed and implemented.

(2) The plan must:

(a) Be designed, evaluated, and as appropriate, imple-
mented by a school-based standing panel established in
accordance with WAC 392-172-650;

(b) Include goals and measurable indicators to assess the
progress of the public school in meeting these goals; and

(c) Ensure that all special education students receive the
services described in their individualized education pro-
grams.

NEW SECTION

WAC 392-172-650 School district responsibilities. A
school district or other public agency that is granted authority
under WAC 392-172-640 to develop a plan shall:

(1) Select each school under the jurisdiction of the dis-
trict or agency that is eligible to design, implement, and eval-
uate the plan;

(2) Require each school selected in accordance with cri-
teria established by the district or agency to establish a
school-based standing panel to carry out the duties described
in WAC 392-172-645;

(3) Establish:
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(a) Criteria that must be used by the district or agency in
the selection of an eligible school;

(b) Criteria that must be used by an eligible public school
in the establishment of a school-based standing panel to carry
out the duties described in WAC 392-172-645 that ensure
that the membership of the panel reflects the diversity of the
community in which the public school is located and
includes, at a minimum:

(i) Parents of special education students who attend a
public school, including parents of special education students
from unserved and underserved populations, as appropriate;

(ii) Special education and general education teachers of
public schools;

(iii) Special education and general education administra-
tors, or the designee of those administrators, of those public
schools; and

(iv) Related services providers who are responsible for.
providing services to the special education students who
attend those public schools.

(¢) Criteria that must be used by the district or agency
with respect to the distribution of funds under Part B of the
IDEA to carry out this section.

(4) Disseminate the criteria to local school district per-
sonnel and local parent organizations within the jurisdiction
of the district or agency;

(5) Require a public school that desires to design, imple-
ment, and evaluate a school-based improvement plan to sub-
mit an application at the time, in the manner and accompa-
nied by the information, that the district or agency shall rea-
sonably require; and

(6) Establish procedures for approval by the district or
agency of a school-based improvement plan designed under
Part B of the IDEA.

NEW SECTION

WAC 392-172-655 Limitation. A school-based
improvement plan may be submitted to a district or agency,
for approval only if a consensus with respect to any matter
relating to the design, implementation, or evaluation of the
goals of the plan is reached by the school-based standing
panel that designed the plan.

NEW SECTION

WAC 392-172-660 Additional requirements. (1) In
carrying out the requirements of WAC 392-172-640 et seq., a
school district or other public agency shall ensure that the
parents of special education students are involved in the
design, evaluation, or if appropriate, implementation of
school-based improvement plans in accordance with this sec-
tion.

(2) A district or agency may approve a school-based
improvement plan of a public school within its jurisdiction
for a period of three years if:

(a) The approval is consistent with the policies, proce-
dures, and practices established by the district or agency in
accordance with WAC 392-172-640 et seq.; and

(b) A majority of the parents of students who are mem-
bers of the school-based standing panel and a majority of
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other members of the school-based standing panel that
designed the plan, agree in writing to the plan.

NEW SECTION

WAC 392-172-665 Extension of plan. If a public
school within the jurisdiction of a school district or other pub-
lic agency meets the applicable requirements and criteria
described in this section, at the expiration of the three-year
approval period, the district or agency may approve a school-
based improvement plan of the school for an additional three-
year period.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

Definition—Transition ser-
vices.

WAC 392-172-060

WAC 392-172-062 Definition of terms related to

transition services.

WAC 392-172-110 Communication disordered

students—Evaluation.

WAC 392-172-152 Summary analysis of evalua-

tion data.

WAC 392-172-154 School district or other pub-

lic agency decision on eligi-
bility.

WAC 392-172-168 Required student participa-

tion—Transition.
WAC 392-172-178
WAC 392-172-206
WAC 392-172-214

Preschool services.
Facilities.

Administration of medica-
tion.

WAC 392-172-216 Choice and running start pro-

grams.
WAC 392-172-228
WAC 392-172-234

Out-of-state agencies.

School district or other pub-

lic agency responsibility for

private school special educa-
tion students.

WAC 392-172-236 Determination of needs,

numbers of students and
types of services.

WAC 392-172-320
WAC 392-172-322
WAC 392-172-340
WAC 392-172-346

Authority.
Purpose.
Complainant right to appeal.

Appeal to the secretary of
education in complaints
against the superintendent o